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Pawer KwiaTkowski

Adam Mickiewicz University Law Review
development perspectives

“Adam Mickiewicz University Law Review” publishes scientific treatises which explore
the current research issues in the field of legal sciences. The articles presented in the sixth
volume of the journal are written by professors and young scholars affiliated with the
best Polish universities as well as foreign ones — the University of Geneva, the Moscow
State Institute of International Relations, the Federal University of Rio de Janeiro and
the Taras Shevchenko National University of Kyiv. This year the journal has the privilege
of publishing articles written by professors from the Poznan Faculty of Law and Ad-
ministration — Jacek Napierala, Daniel Eryk Lach, Bartosz Kotaczkowski and Wojciech
Piatek.

Editing this volume of the “Law Review” involved work on developing the standards
of the international publishing market, through using the university platform Pressto
and scientific repositories. Currently the editorial board of the journal is focused on
taking measures to meet the requirements of scientific journals, and is thus applying to
undergo evaluation within the SCOPUS system. Working towards this objective has
entailed that the Journal has achieved a high level of internationalisation. 42% of the
authors whose articles appear in the Journal are of foreign affiliation, and 72% of the ar-
ticles are written in congress languages — edited by professionals with relevant linguistic
expertise. In 2016, measures taken by the editorial board in the process of internation-
alisation resulted in the high grade of 78.62 points awarded by the Index Copernicus
experts.

Work on the achievement of these objectives is indebted to the collaboration of Adam
Mickiewicz University’s academic community. This collaboration greatly facilitated the
technical implementation of strategies which have been essential for the development
of the journal since its first edition — it enabled the regulatory requirements for scientific
journals defined by the state institutions to be fulfilled, with the result that in 2015 the
Journal was included in the ranked scholarly journals, and it provided a basis and proce-

dure for the critical evaluation of submitted papers.






Pawer KwiaTkowski

Perspektywy rozwoju Przegladu Prawniczego

Uniwersytetu im. Adama Mickiewicza

Tegoroczne wydanie ,Przegladu Prawniczego Uniwersytetu im. Adama Mickiewicza”
prezentuje artykuly podejmujace aktualng problematyke badawczg z zakresu nauk praw-
nych. Autorami prac opublikowanych w széstym numerze czasopisma sg profesorowie
oraz mlodzi naukowcy afiliowani przy najlepszych polskich uczelniach oraz Uniwersyte-
cie w Genewie, Moskiewskim Paristwowym Instytucie Stosunkéw Miedzynarodowych,
Federalnym Uniwersytecie Rio de Janeiro oraz Uniwersytecie Tarasa Szewczenki w Ki-
jowie. W tym roku zaproszenie do grona autoréw czasopisma przyjeli réwniez profe-
sorowie poznanskiego Wydziatu Prawa i Administracji — Jacek Napierata, Daniel Eryk
Lach, Bartosz Koltaczkowski oraz Wojciech Pigtek.

Redagowaniu nowego wydania ,Przegladu Prawniczego” towarzyszyla praca nad
podniesieniem standardéw dotyczacych funkcjonowania czasopisma na miedzynarodo-
wym rynku wydawniczym, dzigki wykorzystaniu uniwersyteckiej platformy Pressto oraz
repozytoriéw naukowych. Obecnie redakcja koncentruje si¢ na spetnieniu wymogéw
stawianych czasopismom naukowym, ubiegajacym si¢ o poddanie ocenie w ramach sys-
temu SCOPUS. Pracy nad realizacja tego celu towarzyszy osiagniecie wysokiego po-
ziomu umiedzynarodowienia. Wspélczynnik autoréw artykuléw o zagranicznej afiliacji
wynosi 42%, a prac w jezykach kongresowych — redagowanych przez specjalistéw postu-
gujacych sie danym jezykiem jako ojczystym — 72%. Podjete w tym zakresie dzialania
zaowocowaly wysoka oceng punktowa na poziomie 78,62 przyznang w 2016 r. przez
zespdl ekspercki Index Copernicus.

Osiagniecie tych celéw zawdzieczamy wspoltpracy poznariskiego srodowiska akade-
mickiego. Wspélpraca ta, umozliwiajac techniczne wdrozenie przyjetych strategii, od-
grywa znaczaca role w rozwoju czasopisma. Z jednej strony pozwala na racjonalne przy-
gotowanie si¢ do spelnienia wymogéw stawianych wydawnictwom naukowym przez
paristwowe instytucje regulujace ich status — co zaowocowalo wpisaniem w 2015 r. na
liste czasopism punktowanych, z drugiej natomiast zapewnia trwale podstawy mechani-
zmu selekeji opartego na krytycznej weryfikacji publikowanych prac.






DOI 10.14746/ppuam.2016.6.01

Maciey Koszowski

Legal analogy as an alternative
to the deductive mode of legal reasoning’

Introduction

Deduction from legal rules is undoubtedly one of the most familiar methods of legal
reasoning. It is — especially in civil law countries — commonplace that statutory rules are
to be applied deductively, by use of legal syllogism. Legal deduction is supposed to lead
to objectively correct outcomes, as long as its premises are valid/true. At first sight, the
deductive line of inference in law seems to be extremely easy in application. One may
be under the impression that everyone, not only judges and lawyers, can — without any
special training and preparation — reason in this manner.

In this paper, I will try first to reveal some weak points of this attitude to legal deduc-
tion and, secondly, to put forward an alternative to the deductive mode of legal reason-

ing, namely legal analogy.

The mechanism of deduction

In logic, deduction — in contrast to analogy and non-complete induction (i.e. one which
is not based upon a full set of data) — is a method that guarantees the truthfulness of the
conclusion, provided the premises are also true. The very scheme of inference leads to
the infallibility of the outcomes that are hereby reached. This scheme can be presented
as follows: all A is B (the major premise), C is A (the minor premise) and C is B (the
conclusion); i.e. like in Aristotle’s example: All men are mortal, Socrates is a man, there-
fore Socrates is mortal too.

In the legal domain, deduction takes a slightly different form. The major premise is
constituted by a legal norm (or rule). The case at hand (also called pending, instant, sub

1 This article is connected to the research project the author carried out in the United Kingdom
as a guest researcher at Aberystwyth University as part of the Polish governmental programme:
“Mobilnos¢ Plus.”
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Judice or under argument) forms the minor premise. The conclusion, in turn, becomes
the legal consequences for this case. Accordingly, if a norm that forms major premises is
valid (binding, in effect), and the case at hand is true (its facts are proven or posited as
such), the legal outcome the deductive leads to is correct as well. In this sense, the de-
ductive mode of legal reasoning can be deemed to be of an infallible or unchallengeable
nature, and the whole construction, as such, is called a legal syllogism, as opposed to an
‘ordinary’ (‘logical’) syllogism.?

However, the above thesis as to the infallible nature of legal deduction is, while un-
doubtedly enchanting, nothing more than a utopian idea — a quintessential example
of legalistic illusion. Indeed, deduction can be infallible, but only in virtual and closed
systems, like those of numbers, signs or symbols, or other entities that are defined in
advance and possess fixed and unequivocal meaning (e.g. in the world of mathematics,
formal logic, I'T sciences). It is, however, utterly impotent when it leaves the theoretical
realm and has to deal with reality, with all its diversity, flux and immeasurability. Hence
deduction is in a miserable position when it comes to linking the normative sphere (the
realm of oughtness) to the ontological sphere (the realm of being). The transition from
one of these spheres to the other is by no means automatic, being in essence a very com-

plex and intricate process.

2 With regard to deduction in legal applications cf. A. Peczenik, On Law and Reason, Dor-
drecht 2009, pp. 14-15; S.J. Burton, 4n Introduction to Law and Legal Reasoning, 3" edition,
Austin 2007, pp. 43-58; D.N. MacCormick, Rbetoric and the Rule of Law: A Theory of Legal
Reasoning, Oxford 2005, pp. 32-48, pp. 49-77; idem, Legal Reasoning and Legal Theory, Oxford
1978, pp. 19-72; R.J. Aldisert, Logic for Lawyers: A Guide to Clear Legal Thinking, 3* edition,
Notre Dame 1997, pp. 53-88; ML.P. Golding, Lega/ Reasoning, Peterborough 2001, pp. 39-42;
B. Brozek, Rationality and Discourse: Towards a Normative Model of Applying Law, Warszawa
2007, pp. 39-59; J. Wréblewski, The Judicial Application of Law, Dordrecht 1992, pp. 30-35,
229-232; S. Brewer, Exemplary Reasoning: Semantics, Pragmatics, and the Rational Force of Legal
Argument by Analogy, “Harvard Law Review” 1995-1996, no. 109, pp. 930-931 and footnote 13;
R. Cross, Precedent in English Law, Oxford 1968, pp. 176-181; R. Cross, ].W. Harris, Precedent
in English Law, 4" edition, Oxford 1991, pp. 187-192; S. Hanson, Lega/ Method & Reasoning, 2"
ed., London 2003, pp. 215-217; K. Opatek, ]. Wréblewski, Zagadnienia teorii prawa, Warszawa
1969, pp. 308-315. On the notion of a legal norm (rule) cf. A. Ross, Directives and Norms,
London 1968, pp. 78-138; F. Schauer, Playing by the Rules: A Philosophical Examination of Rule-
Based Decision-Making in Law and in Life, Oxford 1991, pp. 1-37; G.C. Christie, Law, Norms
& Authority, London 1982, pp. 2-27. On deduction (syllogism) in general cf. ].S. Mill, A4 Syszem
of Logic, Ratiocinative and Inductive: Being a Connected View of the Principles of Evidence and
the Methods of Scientific Investigation, 8" edition, New York 1882, pp. 126-157; Th. Fowler, Zhe
Elements of Deductive Logic, 10" edition, Oxford 1895, pp. 85-109. For human rule-based rea-
soning in psychology cf. S.A. Sloman, Two Systems of Reasoning, [in] Heuristics and Biases. The
Psychology of Intuitive Judgment, eds. Th. Gilovich, D.W. Griffin, D. Kahneman, Cambridge
2002, pp. 381-383; L.J. Rips, The Psychology of Proof: Deductive Reasoning in Human Thinking,
Cambridge 1994.
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Legal deduction misconception

Apart from the requirement that the rule that serves as a major premise has to be infal-
lible in the sense that whenever the antecedent occurs the legal consequence prescribed
by this rule cannot be non-entailed, the precondition of the success of legal deduction is
that the symbols, objects, persons which are mentioned in the major premise have to be
exactly the same as the symbols, objects and persons present in the minor premises. In
the example with Socrates, we have, therefore, to be certain that Socrates is one of the
men which the major premise refers to. If there is even a grain of doubt in this respect,
the whole infallibility of the deduction is rendered invalid. In mathematics and formal
logic, objects are determined and precise. We know that 2,3, 4,5... are numbers, we know
that 2 plus 2 is 4, and that it could not be otherwise. Similarly in board games, like chess,
we have no doubt which piece is which or how it can move.

In legal deduction, however, we encounter a serious problem at the very outset. Firstly,
both the major and minor premises are not given beforehand. And they need to be con-
structed in a way which is far from objective or even intersubjective. In order to obtain
the major premise, a legal norm or rule, one has to derive it from a judicial precedent
or canonical text (i.e. a text of statutes, regulations, constitutions, ordinances etc). The
process of such derivation is, however, not standardized and free of subjective choices;
different norms (rules), of an uneven degree of generality and complexity, can be con-
structed upon the same provision of a given legal act.

Even more serious difficulties occur when we turn to the minor premise of legal de-
duction. This premise is not given in any form,; it have to be constructed almost com-
pletely from scratch.

What we are dealing with are actually the raw facts of the case at hand. To obtain
the minor premise, we must process thus these facts and put them into a linguistic de-
scription so as to form a specific expression which may be subsequently used as a minor
premise for the sake of legal deduction. Yet since we may describe any factual situation
in an infinite number of ways, we do not describe those facts neutrally, but rather in the
terms of the major premise (a norm/rule constituting this premise), or, looking from
a slightly different angle, we ascertain here whether the situation generally stated in the
major premise (the norm/rule it is consisted of) also occurs in the case at hand.

It is noteworthy that the effect of such ascertainment/description leads directly to the
application or non-application of a rule (norm) that forms the major premise to the case
at hand, entailing as a corollary that we ascribe to this case the legal consequence which
this rule (norm) prescribes. Hence, one may say that, after having made the aforemen-
tioned description/ascertainment, there is no reasoning at all in legal deduction. The
subsumption of the rule forming the major premise to the described factual situation

that constitutes the minor premise is a mere illustration which has no bearing on the



16 | Adam Mickiewicz University Law Review

outcome of legal deduction. Everything which was crucial and decisive for this outcome
had already been done, i.e. while the minor premises had been being constructed, the
phenomenon present in the case at hand had been being classified as one encompassed
by the rule specified in the major premises.?

Before, however, making such a classification, the major premise of a legal deduction
is, as Burton metaphorically put it, ‘dangling in the air.”* There is a gap between the facts
of the case and the rule (norm) that, as Weinreb says, has to be bridged.’ In turn, after
a classification has been made, no further mental operation is needed. So Cross may con-
fidently elucidate that “the crucial decision is made before the reasoning can be cast into
syllogistic form. Not only is the syllogism constructed after the facts have been found,
but it is also constructed after any legal problems concerning the scope of the rule have

been solved.”

'The internal normative element

'The above charge is, however, only a part of the bigger picture. Legal deduction is in fact
far more complicated than logicians may suppose. The building of the major premise, as
well as that of the minor premise (the classification involved in the latter), does not hap-
pen in vain. The reasoner constructs both premises with a special aim that is well known
for this reasoner in advance. This special aim, the known purpose, is not to ascertain what
could be linguistically or logically extracted from the canonical text. Nor is it to state
how the persons, objects or items present in the case at hand can be best described from
the point of language — be it ordinary or sophisticated (especially technical) or official.
That purpose/aim is to determine what is to be prescribed, ordered, allowed or prohib-
ited by the law in the case at hand: what are to be the duties and obligations of the liti-
gants, which of them is to win and which is to lose the case. This awareness accompanies
the reasoner throughout the process from which both premises emerge.’

I'venture to say that this — let us call it ‘normative’— element is intrinsic to legal deduc-

tion and cannot be separated and put aside, despite all the efforts made to that end. Dur-

3 Cf.S.J. Burton, gp. cit., p. 43; yet cf. S. Brewer, op. cit., pp. 980-983, 994-998,1000-1003.

4 SJ. Burton, gp. cit., p.57.

5 L.L. Weinreb, Legal Reason: The Use of Analogy in Legal Argument, Cambridge 2005, p. 90.

6 R. Cross, op. cit., p. 178 (R. Cross, ].W. Harris, op. ciz., p. 189); R. Cross, op. cit., pp. 178179
(R. Cross, ].W. Harris, op. cit., pp. 189-190).

7 The goal-oriented nature of legal deduction (classification involved therein) seems to be also
discerned by M.P. Golding. He asserts that the question of classification which judges deal
with is not of the form: “Is X'a Y2’ but rather of the form: “Is X'a Y for certain legal purposes?”
or — which he prefers even more — of the form: “Should X be treated as a Y for certain legal

purposes?”. Cf. ML.P. Golding, op. cit., p. 106.
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ing the whole process of the building of major and minor premises, one is fully aware
what it is all about and what the consequences of one’s choices involved therein will be.
In effect, consciously or subconsciously, this indissoluble awareness influences — at least
to some extent — the emergence of each of the premises.

Furthermore, legal culture, especially in civil law countries, becomes an unexpect-
ed ally here, offering a wide array of means by which one may interpret the canonical
text while deriving a rule (norm) before it will form a major premise. The choice of
the deductive reasoner is rich: ranging from different literal, teleological and systemic
principles of interpretation without any definite order of priority between them; not to
mention such legal concepts as that of the ‘rational legislator’ or different interpretative
presumptions (e.g. of ordinary language or conformity with EU law). To have a major
premise in a desirable shape, it thus suffices to pick — from among the available options
— the one which best conforms to one’s ‘normative’ preference.

In turn, while creating the minor premise (making classification), in addition to the
features of language such as vagueness, ambiguity,® indeterminacy’ and context depend-
ence that provide considerable leeway for personal evaluation, one may also take advan-

tage of the latitude that stems from the rules of evidence, including the assessment of

8 On ambiguity and vagueness of terms present in language cf. for instance, F. Schauer, Thinking
Like a Lawyer: A New Introduction to Legal Reasoning, Cambridge 2009, pp. 18-23; F. Schauer,
Playing..., op. cit., pp. 31-37, S.J. Burton, p. cit., p. 52; S. Brewer, op. cit., pp. 993-994; B. Brozek,
op. cit., pp. 25-28.

9 The indeterminacy of terms present in language is their intrinsic feature, to remedy which
dictionary definitions are of no aid. These definitions are by their very nature imperfect. Not
only do they often amount to proffering chains of words which at some point overlap, but such
chains can also severely distort the real meaning. To check this, one may look up the meaning
of some ordinary word with which meaning one is well acquainted; next turn to the definitions
of the words that are used to define this word, and then proceed to the entries that elucidate
the words used in the latter definitions. It is quite probable that what will have thus been re-
ceived will be the same words that are present in the definition of the first word or something
which — transposing into this definition — is in variance with the ‘intuitive’ meaning of that first
word. The dictionary definitions, terms and phrases included therein, give only an approximate
meaning of the words being defined, and when you go deeper and deeper, the original mean-
ing is so deformed that the defective nature of the lexical definitions is clearly visible. Defining
one word by resorting to another which is — at this or some further step — defined by the first
word in a row is also unreliable. We know the meaning of particular words mainly from the
use of these words in a number of contexts, not from their dictionary definitions. This problem
of the indeterminacy innate in language also applies to legal definitions, i.e. definitions which
are included in statutes in order to explain the words and phrases used therein. Cf. S.J. Burton,
op. cit., pp 54-55. As to the observation that it is impossible to find two words in a language that
have an ‘exactly’identical meaning (are real synonyms) and the problems one encounters while
building lexical definitions cf. Tomasz Gizbert-Studnicki, Wieloznacznos¢ leksykaina w interpre-
tacji prawniczej, Krakéw 1978, pp. 31-32 and 34-37 respectively.
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the credibility of witness testimony or the presence of more than one probable course
of events.!

As already stated, this normative element of legal deduction presents itself as indis-
pensible and inescapable. If one tries to separate and abandon it, for instance, in favour
of the purely linguistic meaning of a canonical text, the legal outcomes would become
haphazard and often patently absurd, or unjust to an extent that no-one of sound mind
could accept them.

To sum up, the passage from the specific to the general, from the ‘is’ to the ‘ought,’ is
not only not automatic, but it is to a large extent dependent on the particular person who
makes it. The ways this person can follow are individual choices, rather than choices de-
termined purely by logic/mathematics. The deductive scheme of inference serves here, in
turn, only as a schematic illustration of what has previously been done. It neither shows

the real sequence of reasoning, nor justifies the outcome reached.

One more reason for the logical fallacy of legal deduction

Legal deduction also encounters one additional obstacle from the requirements of logic.
As Cross and Harris noted, in syllogism the test of the validity of the conclusion consists
in the principle that the denial of the conclusion entails the denial of one or other of the
premises.” If we treat this requirement strictly, such a test would mean that in legal syl-
logism the denial of the conclusion must entail the denial of the truthfulness of the facts
of the case at hand, or the denial of the validity of the legal rule (norm) that constitutes
the major premise. If, therefore, there were a rule at the entrance to a bus banning dogs,
and if a bus driver nonetheless permitted a guide dog to enter, the whole rule would thus
be automatically made invalid (legally void). Such an attitude does not, however, fit the
common understanding of how legal rules operate, i.e. lawyers as well as the addressees
of law know that despite allowing a guide dog to go on a bus, the rule banning entry
to dogs can still be in force in relation to the vast array of dogs that are not guide dogs.

Corollaries: the alternative seen in legal analogy

If legal deduction is either a fallacy from the logical point of view, or a mere illustration

of another kind of mental operation that occurred previously, what is, therefore, the real

10 Incidentally,in legal deduction, the derivation of a rule (norm) that forms the major premise and
the determining of the facts that constitute the minor premise seem to be done simultaneously.
On the lack of difference from the standpoint of pure logic between the interpretation of the
wording of a legal rule (ascertaining of this rule meaning) and the classification of a given
phenomenon under such a rule cf. D.N. MacCormick, Legal..., op. cit., pp. 93-97.

11 R. Cross, op. cit., pp. 177-178; R. Cross, ].W. Harris, gp. cit., pp. 188-189.
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mode of legal reasoning by which the law is applied in concrete cases? Having to answer
such a question, it may be wise to rest on the assertion that this mode depends on the in-
ternal human ability to take into account a number of divergent factors that are regarded
by the reasoner as relevant in law, viz.: the intention of the legislator, historical events
that preceded the given legislation and the mischief which this legislation springs from,
the past judicial decisions rendered in similar cases, values and goals that are generally
protected and pursued in a given legal system, common sense and the sense of justice,
socially accepted attitudes, and the socially desired outcome for the case at hand, etc.”?
If one perceives legal deduction as an all-embracing collective name for considering
such diverse factors, not as something grounded in logic, that stance may be consid-
ered reasonable.® However, one other legal method presents itself as more adequate and
promising here, namely: legal analogy. All the more so if we comprehend such analogy
as being complex, multidimensional, dependent on a broad socio-political context, and
hard-wired into the human mode of non-standardized thinking.

Thus understood, analogy works through the judgement of the similarity between the
cases being compared, where judgment is a result of the resemblance between the all or
selected facts of these cases, influenced by the factors mentioned in the paragraph above.
The first outcomes reached by such an analogy — which are delivered almost automati-
cally by intuition or hunch — can then be tested by reference to these factors, among
which special prominence should be given to the rationale of the ‘legal cases’ that have
been used as the points for comparison with the case at hand. These ‘legal cases’ may be
here of a different origin: precedential ones, typical instances that a particular statutory
provision applies to, cases — hypothetical or real — the legal consequences of which are
known and difficult to challenge for a member of a given legal culture. In this way, legal

analogy may lead to the application in concrete cases of already existing judicial prec-

12 Also the attributes of the reasoner themselves cannot be ignored here. They influence the result
of the application of law to a similar — if not even a greater — extent. In consequence, the beliefs,
preferences of values and desired goals together with all of the data and information stored
in the long-term and short-term memory of a judge would have some impact on the legal
outcome he/she arrives at in a pending case.

13 'The necessity of taking into account different factors of the aforementioned kind is probably also
a reason why legal rules are said to be never completely indicative in relation to the situation in
which they apply. On such assertions cf. G.C. Christie, gp. ciz., pp. 7-8. From the psychological
point of view, taking into account such a mixture of incommensurable factors is possible within
the so-called intuitive (experiential, associative) reasoning that is here opposed to the rational,
deliberative, rule-based kind. On this psychological division cf. S. Epstein, Integration of the
Cognitive and the Psychodynamic Unconscious, “American Psychologist” 1994, vol. 49, pp. 709-
724; M. Gladwell, Blink. The Power of Thinking without Thinking, London 2006; Handbook of
Intuition Research, ed. M. Sinclair, Cheltenham 2011; Heuristics and Biases..., op. cit.; Intuition in
Judgment and Decision Making, ed. H. Plessner, C. Betsch, T. Betsch, New York 2008.
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edents, and of statutory, precedential, constitutional or even customary rules, as well as
the law in general.

An analogical mode of applying the law thus comprehended may also be a remedy
for curtailing judicial discretion and making legal decisions seem less arbitrary. At least,
as it appears, the giving of priority to the above-mentioned factors is more trustworthy
and ordered when it is done in relation to the concrete facts of the cases being compared
than it would be if it were made in abstracto. If a rationale can explain a specific legal
consequence ascribed to one case, why should it not be used in order to ascribe the same
or a similar legal consequence to another case if such ascribing is identically or similarly
justified in light of this rationale?

The application of general rules via analogy in the place of legal deduction has also
attracted the attention of a number of scholars, gaining their acceptance and often open
admiration. Thus Weinreb states: “[w]ithout the intervention of analogical arguments,
legal rules and the rule of law itself would be only theoretical constructs.” Arthur Kauf-
mann is recognized as the proponent of the idea that “by its nature every application of
law, every Rechtsfindung, consists not in a conclusion of formal-logical type identifiable

as simple subsumption, but in a process of analogical type,”

which concept was later on
endorsed by Jacques Lenoble." According to Herbert Lionel Adolphus Hart, in turn, if
a case does not belong to plain cases (i.e. those “constantly recurring in similar contexts
to which general expressions are clearly applicable” / “where there is general agreement
in judgments as to the applicability of the classifying terms”), all that one called upon
to answer can do is to consider “whether the present case resembles the plain case ‘suf-
ficiently’ in ‘relevant’ respects.”” In a similar vein, Bankowski and MacCormick assert
that: “Where the problem is whether or not to qualify a problematic phenomenon as
instantiating some statutory term or another, analogy to less problematic instances cov-
ered by prior decisions is relevant.”® And Burton explains that: “...analogical reasoning
may be used to help interpret and apply an enacted rule. The analysis begins with the
enacted text. It may help to find base points in the context that can be used to reason

analogically in a problem case.””

14 L.L. Weinreb, op. cit., p. 13.

15 Cf. G. Zaccaria, Analogy as Legal Reasoning — The Hermeneutic Foundation of the Analogical Pro-
cedure, [in] Legal Knowledge and Analogy. Fragments of Legal Epistemology, Hermeneutics and
Linguistics, ed. P. Nerhot, Dordrecht 1991, pp. 42, 45-49.

16 J. Lenoble, The Function of Analogy in Law: Return to Kant and Wittgenstein, [in] Legal Know-
ledge..., op. cit., p. 118.

17 H.L.A. Hart, The Concept of Law, 2™ ed., Oxford 1994, pp. 126-127.

18 Z. Barikowski, D.N. MacCormick, Statutory Interpretation in the United Kingdom, [in] Inter-
preting Statutes. A Comparative Study, eds. D.N. MacCormick, R.S. Summers, Aldershot 1991,
p-369.

19 S.J. Burton, op. cit., p. 77.
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Levi also points out that:

It is only folklore which holds that a statute if clearly written can be completely
unambiguous and applied as intended to a specific case. Fortunately or otherwise,
ambiguity is inevitable in both statute and constitution as well as with case law.

Hence reasoning by example operates with all three.’
Murray and DeSanctis advise that:

Often the legal rules used in the rule-based reasoning syllogism require explanation
and illumination to demonstrate for the reader why your prediction of the outcome
is legally sound and likely to occur. Analogical reasoning is used within the rule-
based reasoning syllogism to further the overall discussion by showing how the rule
itself or elements of the rule are supposed to work by discussing and analogizing to
or from certain actual circumstances (cases) where the rule was applied to produce

a certain outcome.!
And Eileen Braman contends that:

In statutory construction, for instance, when the “plain language” of a disputed pro-
vision is ambiguous, judges often look to previous application of the law, seeking to
draw connections and/or distinctions between past and pending scenarios. Using
analogy in this way helps judges make reasoned decisions about whether or not

a particular rule should apply to circumstances giving rise to litigation.?

20 E.H. Levi, An Introduction to Legal Reasoning, Chicago 1949, p. 6.

21 M.D. Murray, Ch.H. DeSanctis, Legal Research and Writing, New York 2005, p. 10.

22 E. Braman, Law Politics & Perception. How Policy References Influence Legal Reasoning, Char-
lottesville 2009, p. 84; C.R. Sunstein, Lega/ Reasoning and Political Conflict, New York 1996,
pp- 79-90; C.R. Sunstein, Commentary on Analogical Reasoning, “Harvard Law Review”
1992-1993, no. 106, footnote 147, S. Brewer, op. cit., pp. 990-1003; L.L. Weinreb, op. cit.,
pp- 88-94, E.H. Levi, op. ciz., pp. 6-8, 28-32; D.N. MacCormick, Rbetoric..., op. cit., pp. 212—
213; J. Nowacki, Analogia legis, Warszawa 1966, pp. 49-51, 62-67, H.L.A. Hart, op. ciz.,
p- 127, ML.P. Golding, op. ciz., pp. 104-107; S.J. Burton, op. cit., pp. 65-74. Moreover, Brewer
discerns an analogical form of reasoning even in effecting the so-called: ‘reflective equilibrium’
between general norms and the particular applications of these norms (cf. S. Brewer, gp. cit.,
pp- 9270928, 938-939). Also Sunstein, who has tried to grasp the commonalities between
reflective equilibrium and analogy, despite describing analogy as less ambitious, for it does not
require anything like horizontal and vertical consistency, eventually concludes that: “analogical
reasoning might therefore be understood as a sharply truncated form of the search for reflective
equilibrium...” (cf. C.R. Sunstein, op. ciz., pp. 752754, 777-778, 781-783). Such an approach is all

the more noteworthy since “reflective equilibrium” is commonly not considered as something
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Furthermore, legal analogy is also supposed to be able do that which legal deduction
cannot, that is, to enable us to pass from the world of is’ to the world of ‘ought.” Thus
Broekman turns our attention first to the fact that the presumption fundamental for le-
gal thought is that which assumes the basic analogy between ‘non-legal reality’ and ‘legal
reality, and next argues that analogical reasoning is the preferred way by which one may
connect these two spheres.” The passage of this kind is — whether it is within legal de-
duction or analogy — all the more necessary since the factors I referred to in the opening
paragraph of this section are frequently of a very general character. The reasoner in law,
in the main, deals with general intention, general history, general plain meaning, general
moral principles, and so on. And these generalities ought to be somehow processed in
order to yield a result (legal consequence) for the case at hand.*

Obviously the outcomes of legal analogy — as outcomes of legal deduction — are not
logical, objective or true. Legal analogy does not, however, purport to be able to do that
which legal deduction allegedly can do. It is by definition far less ambitious and modest.
Instead, it seems to be better suited to making the law and its application more bearable
and less haphazard than it would be without using it. At the same time, legal analogy
provides the law and its application with the flexibility and reasonableness that they need
anyway.” In addition, legal analogy appears to correlate with the reality far better than
legal deduction does, due to the credo which runs: similar cases should be treated alike. The
leading thought of legal deduction seems to be, in turn, that: “identical cases ought to
be treated identically.”® As we know, in real life identical cases rarely — if ever — occur.?”

Incidentally, it is even believed that the names present in language (common terms,
attributive and abstract terms, singular and collective terms) owe their existence to com-

parison, being made in order to capture some resemblance or difference between objects

that involves an analogical pattern of inference (cf. for instance: L. Alexander, E. Sherwin,
Demystifying Legal Reasoning, Cambridge 2008, pp. 32-39, 64-88).

23 J.M. Broekman, Analogy in the Law, [in] Legal Knowledge..., op. cit., pp. 217-218, 220, 243.
Weinreb envisages connecting these two spheres in a fairly interesting way. Namely, the
application of law — according to him — appears to consist of the adjustment of the facts of an
instant case and a general legal rule in order to close each together with the aim of obtaining
the rule that “squarely” or “uniquely” applies to the facts of this case. Even, however, after the
construction of such a well-fitted rule, there is still a gap between this rule and the facts of the
pending case that no further statement of the rule-like manner or the specification of the facts
can close completely. Cf. L.L. Weinreb, gp. ciz., pp. 82-83, 86-94.

24 S. Burton, gp. cit., pp. 55-57.

25 ML.P. Golding, op. cit., pp. 48,107-111.

26 For this aphorism as a counterpart of the maxim: /ike cases ought to be treated alike in the context
of the deductive pattern of legal reasoning cf. B.S. Jackson, Analogy in Legal Science: Some
Comparative Observations, [in] Legal Knowledge..., op. cit., pp. 149-150.

27 The other issue is, however, that the very pattern these cases involve is often repeated; as for
the problem of universalizability in law cf. for instance: D.N. MacCormick, Rbetoric..., op. cit.,
pp- 146-152.



Legal analogy... | 23

or groups of objects.”® Yet another thing are the attempts made in order to demonstrate
that both of the types of reasoning mentioned in this paper, deduction and analogy, are
dependent on the same kind of comparative reasoning.”’

Conclusions

To sum up, legal deduction turns out to be a fallacious mode of legal reasoning, insofar as
it is supposed to be thoroughly logical and mechanical. Deduction is a method of great
significance and service in mathematics, I'T and other virtual words. However, it is un-
suitable for the legal domain because of the links of the latter with real life and this life’s
flux and variety. As a method of applying the law, it may only serve as a boilerplate one
may use to disguise the real kind of reasoning which is dependent upon many divergent
factors. A more accurate way of capturing how lawyers think seems to be legal analogy.
It consists in comparing instances for which we know the legal outcomes with instances
whose legal consequences we are trying to ascertain. An analogical form of reasoning —
due to the judgement of similarity which may be based on different variables — seems to
be more suitable for an incommensurable and complex legal environment. Recently, its
use as a universal legal method has also received considerable attention on the part of
legal theorists and philosophers, especially those looking on from the vantage point of

the common law legal system.
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SUMMARY
Legal analogy as an alternative to the deductive model of legal reasoning

'This article demonstrates the inadequacy of legal deduction as a method that guarantees
the certainty and predictability of law and its outcomes in concrete instances. Inter alia,
the Author brings our attention to the far smaller role that the deductive pattern of in-
ference plays in legal thought than one may suppose, since it is rather only a schematic
illustration of the decisions that were previously made by recourse to the mental opera-
tions of a non-logical nature. In return, he proffers legal analogy as an alternative, by
which he understands a mode of thinking which helps the reasoner to take into account
a mass of different factors that are traditionally deemed to be relevant for legal thought

and decision-making.
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Transboundary pipelines and the Arctic:

legal issues

According to estimations from the US, about 13% of the world’s undiscovered resources
of oil (90 billion barrels), and 30% of the undiscovered resources of natural gas (1,669
trillion cubic feet of natural gas, and 44 billion barrels of natural gas liquids), are situated
in a region lying to the north of the Arctic Circle. Over 87% of the Arctic’s oil and natu-
ral gas resources (approximately the equivalent of 360 billion barrels of oil) are located
in seven Arctic basin provinces: the Amerasia Basin, Arctic Alaska Basin, East Barents
Basin, East Greenland Basin, West Greenland East Canada Basin, East Greenland Rift
Basin, West Siberian Basin and Yenisey-Khatang Basin.! Some of the Arctic States have
only recently attempted to formulate an arctic policy on these resources, due to the
environmental risks, technical difficulties and financial costs entailed in developing the
Arctic oil and natural gas deposits.

Despite the development of international energy transportation by sea vessels, in-
cluding the maritime transport of liquefied natural gas, transboundary or cross-border
pipelines are considered the most reliable way to transport large volumes of gas inter-
nationally, although large investments and adequate international agreements are much
needed.? Therefore, the role of cross-border pipelines in contemporary international rela-
tions is increasing® and they are considered in this paper as the “future” for oil and gas

transportation from the Arctic.

1 US Geological Survey, Circum-Arctic Resource Appraisal: Estimates of Undiscovered Oil and Gas
North of the Arctic Circle, fact sheet, 2008, http://pubs.usgs.gov/fs/2008/3049/fs2008-3049.pdf
[access: 30.06.2016]; United States Energy Information Administration, Arctic Oil and Natural
Gas Resources, December 2012, www.eia.doe.gov [access: 30.06.2016].

2 Pipelines in the United States and Europe and their Legal and Regulatory Aspectsy OECD Study,
Paris 1969, p. 3.

3 L. Simonet, Pipelines in Geopolitics and in International Relations, “Oil, Gas and Energy Law
Intelligence (OGEL)” 2006, no. 4, http://www.gasandoil.com/ogel [access: 30.06.2016].
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General legal description of cross-border pipelines

Exploring the international legal regime of pipelines, J. Soubeyrand, professor of Bor-
deaux University, draws attention to the fact that if the pipeline is laid exclusively within
the territory of one state, it is simply an object of national legal regulation.* Whereas
pipelines laid in the territory of two or more states, as well as on the seabed, are the
object of international law.’

It has to be emphasized that, from a legal point of view, the term “pipeline” should
not be understood as only the pipe laid on the ground used for oil and gas transpor-
tation.® As defined, for example, in the Irish Gas Act of 1976, the term “pipeline” also
“includes any apparatus, equipment or other thing which is ancillary to such a pipeline.”
Cross-border pipelines have their beginnings on the territory of one state, pass through
this territory (land or sea — the bed of the internal waters and of territorial sea) and/
or through the continental shelf of another state, as well as, in some cases, through the
bed of the high seas. Management of transboundary pipelines — at the stage of their
construction and their operational stage — is based on the applicable rules of both inter-
national and national law.

Taking into account the actual parameters (including technical ones) of pipelines
which cross borders, there are two basic models for the management of such pipelines:
a) the “legally unified pipeline” model — when relevant States define a single, coherent
legal regime of the pipeline along its entire route; b) the “legally connected pipeline”
model (also called the “interconnector pipeline” model) — when the national legisla-
tion of each of the States determines the legal regime of “its” section of the pipeline
(including protection of the environment, labor relations, taxation, etc.).® The names
of pipelines may vary. “Inter-connecting pipeline,” under the Framework Agreement
between the Government of the United Kingdom of Great Britain and Northern Ire-

4 J. Soubeyrol, La condition juridique des pipe-lines en droit international, “Annuaire Frangais de
Droit International” 1958, vol. 4, pp. 157-161.

5 Meacoynapoono-npasosvle ocnosui neopononvsosanus [International legal basics of using sub-
soil], pen. A.H. Bouterxanun, Mocksa 2007, pp. 208-2011; A.B. Hukonaes, /Ipasogoti pedicum
N00BOOHBIX MPYOONPOB0008 (HEKOMOPbLE ACNEKMbL MENCOYHAPOOHO20 U POCCUNICKO20 NPa-
6a) [The legal regime of submarine pipelines (some aspects of international and Russian law)],
“MoCKOBCKHI 3KypHAT MEKIyHapoaHOro npasa. CrennanbHblii Beimyck” Maii 2006, p. 125.

6 As noted in the multi-volume commentary on the UN Convention on the Law of the Sea 1982,
the term “pipelines” refers primarily to those carrying hydrocarbons (both oil and gas), but is
not limited to those uses — United Nations Convention on the Law of the Sea 1982, A Commen-
tary, ed. M.H. Nordquist, vol. III, Dordrecht 1995, p. 82.

7 Irish Gas Act, 1976, http://www.irishstatutebook.ie; Meacdynapoono-npasoseie..., op. cit.,
p- 211

8 Ibidem.
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land and the Government of Norway relating to the laying, operation and jurisdic-
tion of inter-connecting submarine pipelines, 1998, serves as a good example of the first
model. According to this intergovernmental agreement, an “inter-connecting pipeline”
is a “submarine pipeline on the continental shelf, crossing the dividing line between the
parts of the continental shelf which appertains to the United Kingdom and that part
which appertains to the Kingdom of Norway and linking infrastructure on one side
under the jurisdiction of one of the Governments to infrastructure on the other side
under the jurisdiction of the other Government” (Article 3).° The pipeline’s route “shall
be subject to the consent of both Governments” (Article 4). The governments of both
parties ensure the appointment of a single “operator for the laying and operation of the
pipeline,” what is more, any change of the operator “shall be subject to the approval of
the two Governments” (Article 5).

Agreement between the Government of the Russian Federation and the Government
of the People’s Republic of China on cooperation in natural gas supplies from Rus-
sia to China via the ‘eastern route,” 2014, serves as an example of the other model for
the management of transboundary pipelines. Under the Agreement, gas from Russia is
transported to China by different parts of a gas pipeline under the sovereignty of the
relevant State-Party to the Agreement. The Agreement establishes a regime of “cross-
border section of the pipeline,” which “starts from the gas distribution station located
within the territory of the Russian Federation, and ends with the Haihe distribution
station located within the territory of the People’s Republic of China.” This cross-border
section of the pipeline has a peculiar legal regime: the Agreement provides for a special
regime for the underwater section (across the Amur River). “Designing and construction
of the gas pipeline within the territory of the Russian Federation up till the underwater
section is carried out by an authorized organization of the Russian side” and within the
Chinese territory (also — up till the underwater section) — by an authorized organization
of the Chinese party. “Designing and construction of a gas pipeline across the Amur
River” (that is, within the “underwater section”) is carried out, however, by “co-author-
ized organizations” of the two Parties (Article 4). As to the authorized organizations,
the agreement identifies them iz concreto: from the Russian side — Gazprom; from the
Chinese side — China National Petroleum Corporation (Article 3).

Arctic pipelines: basic relevant facts

The term “Arctic pipelines” can be defined as relating to pipelines laid to the north of
the Arctic Circle (66° 33’ N). Transportation of Arctic gas or oil resources will most prob-

9 Ibidem, pp. 436—445.
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ably be done by using such pipelines (including the cross-border ones).”® Transboundary
pipelines in the Arctic, as well as in other areas of the world, do not have a single inter-
national legal regime. The legal regime of each pipeline can be described as monotypic.

The Canadian American Gas Oil Pipeline (so-called Canol) was an oil pipeline con-
structed during the Second World War. It was the first of the cross-border pipelines
constructed in the Arctic. Oil was transported from Norman-Wells (in the Northwest
Territories of Canada) to Alaska. The construction began in 1942 and was completed in
April 1944.The main pipeline was in use for less than fourteen months."

The international contract on the construction of “the first underground pipeline”
in the same area, was signed by the United States and Canada in June 1953 (Contract
no. 20 Haines-Fairbanks pipeline).” The international agreement authorized operation
of the Haines-Fairbanks Pipeline for 20 years. The government of Canada arranged “for
the remission of duties and Federal taxes, on construction equipment, materials and
supplies imported into or purchased in Canada, when consigned to the project and used
in its construction.” Canada required that certain conditions were met in constructing
and operating the pipeline. The Canadian government was primarily interested in pro-
tecting its lands from environmental degradation and ensuring that Canadian labor and
supplies were used in the construction, operation and maintenance of the pipeline in its
country.* The Haines-Fairbanks route traversed two countries — from port Haines (in
the south-east of the Alaska state) to the terminal in Fort Wainwright in Fairbanks. The
pipeline operated from 1956 to 1973, serving as a military facility. Its construction and
service experience became useful during the construction of Trans-Alaska oil pipeline.”

During the 1960s, the first pipelines to the north of the Arctic Circle were laid in the
USSR. The constructions of the Igrim — Serov gas pipeline and the Shaim — Tyumen
oil pipeline were completed in Western Siberia in 1965. At this time, the Igrim — Serov
pipeline, through which the first Tyumen gas reached the Northern Ural, was unique and
very complex. The economic and technological significance of the experimental Mes-
soyakha — Norilsk gas pipeline is also to be noted. In February 1966, the Messoyakha
gas field was explored by geologists; in March 1968, the Minister of the Gas Industry

10 U.B. Bynuk, Mesicoynapoono-npasoevie 0cobenHocmu dKCIyamayuu mpyoonposooos é Apk-
muxe [International legal features of pipeline operation in the Arctic], “MOCKOBCKHIT KypHAI MEXK-
ITyHapoxHoro npasa. CriennanbHbli Beiyck» Maii 2006, p. 177.

11 P.S. Barry, The Canol Project, “Arctic” 1992, vol. 45, no. 4, pp. 401-403.

12 For more details cf. K. Hollinger, 7he Haines-Fairbanks Pipeline, ed. G.R. Lesondak, Fort
Collins 2003, p. 8.

13 Note no. 227, Embassy of the United States of America, Ottawa, April 19,1962 to Embassy of
The Honorable, The Secretary of State for External Affairs, Ottawa.

14 K. Hollinger, op. cit., pp. 8-9.

15 JI. Hasnos, oresuvie ypoxu [Useful lessons], “Tpybonpoomubiii Tpancrnopr xedru” 2011,
no. 10, pp. 62-63.
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of the USSR signed an order for the construction of a new pipeline (and for the cre-
ation of the Zapolyaryegaz office); and in December 1969 a new gas route was put into
service.!

The main gas and oil pipelines from central and northern districts of the Tyumen
region, as well as from the district of Pechora, to the industrial centers in the European
part of the country, as well as to the countries of Eastern and Western Europe, were
constructed in the 1970s. These were pipelines of large diameter, with a length of several
thousand kilometers.

Currently, in Russia a number of pipelines have their beginning to the north of the
Arctic Circle. For example, the SRTO — Torzhok gas pipeline is primarily targeted
at supplying more gas to consumers in Northwestern Russia and securing gas exports
via the Yamal — Europe gas pipeline.” In 2013, the Vankor — Khalmerpayutinskoye field
pipeline started transporting gas to the Unified Gas Supply System. In 2014, the con-
struction of an oil pipeline from the Messoyakha fields (the northernmost of the known
Russian onshore oil fields) started. The most northern pipeline in the Russian Fed-
eration is the Zapolyarie — NPS purpe oil pipeline. It should be noted that one of the
longest gas pipelines in the world (4451 km) — Urengoy — Pomary — Uzhgorod (the so-
called “Brotherhood” Pipeline), also has its beginning north of the Arctic Circle. It was
constructed in 1984 and it transported natural gas from the USSR (from Russia, via the
Ukrainian Soviet Republic) to Eastern and Western European countries.

The Trans-Alaska oil pipeline is the largest pipeline in the USA, crossing the Arctic
Circle. The pipeline was built between 1974 and 1977, after the 1973 oil crisis. In 1973,
after many years of disputes and discussions, the United States Congress approved the
construction of this pipeline.”® The Trans-Alaska Pipeline Authorization Act of 1973
removed all legal barriers from the construction of the pipeline, provided financial in-
centives, and granted a right-of-way for its construction.” It was suggested in the Act
that “a supplemental pipeline to connect the North Slope with a trans-Canada pipeline”
could be constructed. In spite of this, according to the Act, the pipeline cannot be con-
sidered as a transboundary one, since it “does not traverse a foreign country” (Sec. 202d).

The alternative route across Canada was much deliberated, but the concept was eventu-

16 C.A.Crprouxos, Hosas anoxa 6 snepeemuxe [ New Epoch in Energy Development],“3anonspHblit
Becrrnk” 2013, http://norilsk-zv.ru/articles/novaya_epoha_v_energetike.html [access: 30.06.
2016].

17 Gazprom’s official website: http://www.gazprom.ru/about/production/projects/pipelines/srto-
torzhok/ [access: 30.06.2016].

18 The Trans-Alaska Pipeline Authorization Act of 1973, title 43, section 1651* of the United
States Code, 43 U.S.C. of § 1651.

19 For more details cf. R.A. Fineberg, Lessons from the Trans-Alaska Pipeline System, TAPS Les-
sons (PERC), Pacific Environment, 2002, http://pacificenvironment.org/downloads/Oilgas_
2002_%20TAPS_lessons_Fineberg.pdf [access: 30.06.2016].
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ally rejected because of “the possibility of indefinite delays or even the project’s ultimate
impossibility.” Sec. 301 of the Act asserts, however, that:

The President of the United States is authorized to enter into negotiations with
the Government of Canada to determine: (a) the willingness of the Government of
Canada to permit the construction of pipelines, (b) the need for intergovernmental
understandings, agreements, or treaties, (c) the terms and conditions under which

pipelines or other transportation systems could be constructed...

In general, the Act provides for the use of state-of-the-art technology, to protect and
preserve the environment while still paying heed to economic practicalities during the
construction, operation, and maintenance of the pipeline.

The Northstar oil pipeline (in use since 2002) is considered the first successful subsea
Pipeline in the Arctic.

In 2015, the construction of the Polarled gas pipeline began and, for the first time in
the history of Norway, a Norwegian pipeline is to cross the Arctic Circle. The pipeline
will link the Aasta-Hansteen field in the Norwegian Sea with the west coast of Norway.
This will open a new gas route from the Norwegian Sea to Europe.

Pipelines in the Arctic region can be laid on different seabed areas of the Arctic
Ocean: a) being “under the sovereignty” (the seabed of “internal waters” and “territorial
sea”) of a particular Arctic State; b) or under the “jurisdiction” (“continental shelf”) of
such a State. By “such a State” here, we mean one of the five Arctic Coastal States, the
shores of which are washed by the Arctic Seas and which have legal claims to areas of the
continental shelf in the Arctic Ocean: Denmark, Norway, Russia, the USA, and Canada.
Regardless of when exactly the delimitation of the continental shelf areas in the high
northern latitudes between the Arctic Coastal States will be completed,®® management
of pipelines in these areas requires the application of the national laws of each of the
Arctic Coastal States involved, and of the relevant rules of international law — first of all,
specific agreements on the management of transboundary fields and pipelines.

In 2010, the Russian Federation and the Kingdom of Norway signed the Treaty con-
cerning Maritime Delimitation and Cooperation in the Barents Sea and the Arctic
Ocean. The Parties have reached a solution which is based on modern principles of
international law relating to both marine living resources and oil and gas deposits — the

delimitation of marine spaces and management of shared natural resources. The Agree-

20 A.H. Bouterkanun, C.A. T'ypees, I'.I'. UBanos, Mescoynapoonoe mopckoe npaso [Interna-
tional Law of the Sea], Mocksa 2003, pp. 224-226; Apkmuueckuii pecuon: [IpoGremvl mevncoy-
HapoOno2o compyonuuecmsa. Xpecmomamus ¢ 3 momax [Arctic Region: Problems of Interna-
tional Cooperation. Chrestomathy in 3 volumes), 1. 3, [Ipumenumvie npasosvie ucmouHuku, pef.
H.C. UBanosa, Mocksa 2013, p. 32.
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ment defines a single maritime boundary that divides the States-Parties’ continental
shelves and specifies exclusive economic zones in the Barents Sea and the Arctic Ocean;
according to the Agreement, the States-Parties have taken on the obligation to continue
their cooperation in the sphere of fisheries. The Agreement contains special provisions
on the coordinated exploitation of transboundary hydrocarbon resources, which defines
its own model for the management of transboundary oil and gas reserves in the Arctic,
as provided in Annex II (titled “Transboundary Hydrocarbon Deposits”).?!

It should be recalled that in 2009, the Arctic Council adopted the Arctic Offshore
Oil and Gas Guidelines. Ministers of the Arctic States initially adopted this document
during the Fourth Ministerial Conference on the Protection of the Arctic Environment
in June 1997. The document focuses mainly on the problems of environmental protec-
tion in the Arctic region, as well as on the principles of the marine oil and gas activities
of the Arctic States, inter alia, during the stage of development, exploration, produc-
tion, and withdrawal from service. In accordance with Clause 1.3, the Arctic maritime
oil and gas activities must be based on the following principles: 1. The Principle of the
Precautionary Approach reflected in Principle 15 of the Rio Declaration on Environ-
ment and Development of 1992; 2. The Polluter Pays Principle reflected in Principle
6 of the Rio Declaration; 3. Continuous Improvement — all parties should continually
strive to improve health, environment and safety by identifying the processes, activities
and products that need improvement, and implement necessary improvement measures;
4. Sustainable Development.

In April 2015, the government of the Kingdom of Denmark, the Government of
Iceland, the Government of Canada, the Government of the Kingdom of Norway, the
Government of the Russian Federation, the Government of the United States, the
Government of the Kingdom of Sweden, and the Government of Finland adopted the
Framework Plan for Cooperation on Prevention of Oil Pollution from Petroleum and
Maritime Activities in the Marine Areas of the Arctic. The plan, consisting of four
Chapters, is aimed at strengthening cooperation between the participants in the preven-

tion of oil pollution at sea and the protection of the Arctic environment in general.

Applicable International law

“Freedom of transit” in international law
Article 23 of the Covenant of the League of Nations declared the general purpose “to se-

cure and maintain freedom of communications and of transit.” Subsequent multilateral

21 A.H. BwuterskanuH, [Ipasogas mooenb ynpasieHust mpancepanuyHbIMU MUHEPAaLbHbIMU PECyp-
camu 6 3anaduot yacmu Apkmuyeckoii 3onbl Poccuticroti @edepayuu [ Legal Model of Manage-
ment of Transboundary Marine Mineral Resources in Western Part of the Arctic zone of the Russian
Federation], “Apxruka: sxonorust u sxoHoMuka” 2011, no. 2, p. 4.
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international treaties did not provide for any “hard” obligations of a State to grant the
right of transit through its territory to a foreign state; most of such agreements provided
for rather the general possibility of such a transit (sometimes in vague terms). Contrac-
tual provisions which definitely encourage such a transit are contained in the Barcelona
Convention of 1921 and the Statute on Freedom of Transit, as well as in the General
Agreement on Tariffs and Trade (Annex 1A to the Agreement Establishing the World
Trade Organization, 1994). These multilateral contractual regulations do not imply the
recognition by the States-Parties of an unconditional right of transit through the ter-
ritory of a foreign State. So it was generally understood that laying a pipeline requires
special (most often — bilateral) agreement between the States concerned. Nevertheless,
the provisions of the multilateral international treaties cited above are in practice taken
into account by the States concerned while specifying the legal regime of a particular
cross-border pipeline, including its components, such as safety, transit procedures, com-
mercial rates, taxes, protection of the environment, and others. In this respect, Article
V of the GATT 1994, which confirms the freedom of transit, plays an important role.
Although Russia is not party to the Energy Charter Treaty, it is necessary to mention
that Article 7 (“Transit”) provides, inter alia that: “each Contracting Party shall take
necessary measures to facilitate the transit of energy materials and products consistent
with the principle of freedom of transit”. And further:

[...] contracting Parties shall encourage relevant entities to co-operate in: (a) mod-
ernizing energy transport facilities necessary to the transit of energy materials and
products; (b) the development and operation of energy transport facilities serving
the areas of more than one contracting party; (c) measures to mitigate the effects
of interruptions in the supply of energy materials and products; (d) facilitating the

interconnection of energy transport facilities.

Provisions of international law of the sea

The main international treaty which regulates, on a global level, the relations between
States concerning laying pipelines on the seabed, as well as the ones concerning the ex-
ploitation of those pipelines, is currently the United Nations Convention on the Law of

the Sea 1982 (hereinafter — the 1982 Convention).

Pipelines on the seabed of internal waters and territorial sea

According to the 1982 Convention, the sovereignty of a coastal State extends to its
internal waters and territorial sea, including their bed (Article 2). By virtue of this sover-
eignty, if a pipeline crosses areas of the sea-bed of internal waters, or the territorial seas,
of both State A and State B, each of them has the right to determine the procedure and
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conditions for laying the pipeline section “within its territory.” However, in practice, to
control the whole cross-border pipeline of this kind, the relevant neighboring States
reach an agreement. When it comes to laying such a pipeline by the entity of a third
State, or by a consortium of individuals from the third States (i.e., by those States that
are not sovereigns in respect of these seabed territories), the relevant agreement on the
cross-border pipeline involves all those concerned States. However, even in this case,
the will of the territorial sovereigns — States A and B — is crucial. The coastal State may
adopt, in conformity with the provisions of the Convention and other rules of interna-
tional law, laws and regulations relating to innocent passage through the territorial sea,
including infer alia in respect of “the protection of cables and pipelines” (Article 21 § 1).

Pipelines on the continental shelf

'The seabed and subsoil of the submarine areas that extend beyond State’s territorial sea,
constituting the natural prolongation of its land territory, is “the continental shelf” of
a coastal State. In accordance with general International Law, the sovereign rights “of
the coastal State in respect of the area of continental shelf that constitutes a natural
prolongation of its land territory into and under the sea exist ipso facto and ab initio.”*
The sovereign rights of the coastal State over its continental shelf, for the purpose of
exploring the seabed and exploiting its natural resources (and also protecting marine
environment), coexist, however, with the right of other States to lay cables and pipelines
on the continental shelf (Article 79 of the 1982 Convention). Taking into consideration
the above-mentioned, a correct interpretation of this article is crucial. It provides that:
1) all States “are entitled to lay submarine cables and pipelines on the continental shelf,
in accordance with the provisions of this article”— § 1.2). “When laying submarine cables
or pipelines, States shall have due regard to cables or pipelines already in position. In
particular, possibilities of repairing existing cables or pipelines shall not be prejudiced”
— § 5.Therefore, the above-mentioned reflects (in this special sphere) a general principle
of law — quieta non movere. Under Article 79 § 2, the coastal State may not impede the
right of another State to lay or maintain cables or pipelines on the continental shelf. The
right of the coastal State “to take reasonable measures for the exploration of the conti-
nental shelf, the exploitation of its natural resources and the prevention, reduction and
control of pollution from pipelines,” however, is implied as “a priority right.” Article 4
of the Convention on the Continental Shelf, 1958, reiterates that provision, adding the
obligation to prevent pollution from pipelines. Neither this Article, nor Article 79 of the

1982 Convention give an expressis verbis answer to the question of whether the prior-

22 It is the most fundamental of all the rules relating to the continental shelf — 1CJ Reports, 1969,
p- 22. For details cf. for example: A.H. Bemerskauun, Pewenus Mexcoynapoonoeo Cyoa OOH
no chopam o pasepanuyenuu Mopckux npocmpancms [ Judgments of the International Court of
Justice relating to marine delimitation disputes], Mocksa 2004, pp. 49-55.
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ity right of a coastal State designated above is still applicable in a situation when such
a State does not take “reasonable measures” to explore and exploit the natural resources
of its continental shelf, at the stage of laying a pipeline; and then, when the cross-border
pipeline has already been laid, such a coastal State decides to take such measures. While
answering this question, it should be considered, firstly, that according to the UN In-
ternational Law Commission’s commentary on the draft-articles on the law of the sea
(1956), the rules relating to the protection of underwater telegraph and telephone cables
can be extended to underwater pipelines.® Secondly, in this case, the consented will of
the coastal State and of the other relevant States—Parties to the agreement on a cross-
border pipeline will be regarded as lex specialis. In the context of such a special interna-
tional agreement, the demand of the coastal State to dismantle a cross-border pipeline,
since the State has unexpectedly decided to explore the resources of its continental shelf,
cannot be considered as legitimate (based on the /ex generalis — provisions on its sover-
eign rights to the resources of the continental shelf). The International Court of Justice,
or another relevant tribunal, will most likely recognize this requirement as illegitimate,
referring to the basic principle of international law — pacta sunt servanda, and to its
cumulative effect with general principles of law: lex specialis derogat generali; primus in
tempore potior est in jure. The situation seems more complicated, however, if there is no
agreement on cross-border pipeline between the coastal State and other relevant States,
or if such an agreement was concluded in general terms, without any details relating to
the issue. Even in this case, the consent of a coastal State is usually presumed; in any case
the consent of the relevant coastal State, in accordance with Article 79 § 3 of the 1982
Convention, is a key factor. Formally, the consent of the coastal state is required only for
“the delineation of the course for the laying of such pipelines on the continental shelf”
(Article 79 § 3). This requirement is consistent with § 2 of the same article, cited above,
which allows the coastal State to prevent crossing by a pipeline through reserves of oil
and gas, or habitats of the sedentary species, thereby preventing competition between
different actors of economic activities in the shelf-area affected, at the stage when a pipe-
line has not yet been laid yet. In the context of § 2 of the same article, this requirement
allows the coastal State to prevent the deterioration of the environment caused by the
laying of a pipeline in a particular area of the shelf (for example, when information is
available about the long-term seismic activity in such an area). The same requirement
allows the coastal State to create the infrastructure for the best possible reduction of
eventual pollution from a pipeline (taking into account, for example, the location of
specialized service to combat oil spills and gas leaks). The coastal State also has jurisdic-

tion over the pipelines, which are laid or used “in connection with the exploration of its

23 Medcoynapoono-npasosvie..., op. cit., pp. 212-213.
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continental shelf or exploitation of its resources or the operations of artificial islands, in-
stallations and structures under its jurisdiction” (Article 79 § 4). This provision serves as
reaffirmation of the sovereign rights which a coastal State exercises over its continental
shelf for the purpose of exploring it and exploiting its natural resources; it does not raise
additional questions, but requires careful interpretation. Under the 1982 Convention,
every activity concerning natural resources on the continental shelf of the coastal State
(including the activity of laying a pipeline to transport hydrocarbons from a field which
is located within the subsoil of the shelf) is permissible only with “the express consent
of such a State” (Article 77 § 1).

In accordance with Article 78, “the rights of the coastal State over the continental
shelf do not affect the legal status of the superjacent waters” (Article 78 § 1). The provi-
sion is basically a reproduction of Article 3 of the Convention on the Continental Shelf
1958. The term “superjacent waters” is defined in the United Nations document as “the
waters lying immediately above the seabed or deep ocean floor up to the surface.” The
same concept appears in the Convention named “water column,” although in a different
context (Article 287).

Under Article 78 § 2, the exercise of the rights of a coastal State over the continental
shelf “must not infringe or result in any unjustifiable interference with navigation and
other rights and freedoms of other States as provided for in this Convention.” The cat-
egorical nature of this conventional obligation of the coastal State, expressed by the word
“must not,” has to be emphasized. That is, in this context, activities relating “to explora-
tion of natural resources of the coastal State on its shelf are subject to the principle of
freedom of navigation in the surface waters,” regardless of whether they are the waters
of the high seas or of the exclusive economic zone. The obligation of a coastal State not
to infringe the conventional rights of other States, were stated in the same categorical
manner. Those rights include “the right of other States to lay pipelines on the continen-
tal shelf” and a coastal State is not permitted to create unjustified interference with the
realization of this right.

Itisindicated in theliterature of the subject that the pipelines connecting “offshore fields
to the coast,” are as a rule subject to international agreements, for example, to interna-

24 UN Office for Ocean Affairs and the Law of the Sea, Baselines: An Examination of the Relevant
Provisions of the UN Convention on the Law of the Sea, Appendix 1 (Glossary of Technical Terms),
UN Publication Sales no. E88.vol. 5,1989, p. 47.

25 U.B. T'ynxoB, Tpancepanuunsie mpy6onposoosl: HeKOMOopbie ACNeKmol RPaso6o20 pe2yiupo-
eanus [ Transboundary pipelines, some aspects of legal regulation], “Hed1s, ra3 u npaso. XKypnan
TIPaBOBOM KOMMepueckoi nH(opMauu B 001acTi HeAponoas3oBanust U suepreTuku’ 2008,
no. 6, p. 30.
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tional agreements on concrete pipelineslaid in the North Sea.* There are also agreements®
(bilateral and multilateral), which establish certain general principles and obligations
with respect to cross-border pipelines.”® The analysis of those international agreements
leads to the conclusion that each individual cross-border pipeline laid on the continental

shelf has a unique legal regime, which depends on a number of specific circumstances.?’

Pipelines on the bed of the high seas (outside the continental shelf)

According to § 1 of Article 87 of the 1982 Convention, the high seas “are open to all
States,” and the freedom of the high seas comprises, inter alia, the “freedom to lay sub-
marine cables and pipelines.” The Convention on the High Seas, 1958, provides that the
freedom of the high seas comprises, inter alia, the “freedom to lay submarine cables and
pipelines” (Article 2 § 3). The 1982 Convention, however, reflects a legal innovation: the
freedom to lay pipelines on the bed of the high seas is exercised “subject to Part VI” of
this Convention (Article 87 § 1). Reference to Part VI — to provisions on the continental
shelf — in the provisions on the high seas (as well as other cross-references in the Con-
vention) reflect “the interrelated nature of the various maritime zones” from the point of
view of international law.*® Article 87 § 2 obliges States to exercise the freedom of the
high seas, “with due regard for the interests of other States in their exercise of the free-
dom of the high seas.”’This, as noted, is a kind of “test of reasonableness” in the exercise
of the freedom of the high seas by all States.® Article 112 confirms that “all States are

26 For example: Agreement between the Government of the United Kingdom of Great Britain
and Northern Ireland and the Government of the Kingdom of the Netherlands relating to
the Transmission of Natural Gas through a Pipeline between the United Kingdom of Great
Britain and Northern Ireland and the Kingdom of the Netherlands signed on 21.03.2005 (BBL
pipeline); Convention between the government of Belgium and the government of the United
Kingdom of Great-Britain and Northern Ireland on the transport of gas by pipeline between
Belgium and the United Kingdom signed on 10.12.1997 (Interconnector pipeline); Agreement
between the Government of the Federal Republic of Germany and the Kingdom of Norway
concerning the transport of gas by pipeline from the Norwegian continental shelf and other
areas to the Federal Republic of Germany signed on 20.04.1993.

27 For example: Framework Agreement between the Government of the United Kingdom of
Great Britain and Northern Ireland and the Government of the Kingdom of Norway con-
cerning Cross-Boundary Petroleum Co-operation signed on 4.04.2005; United States-Cana-
da Transit Pipeline Agreement signed on 28.01.1977.

28 S. Vinogradov, Challenges of Nord Stream: Streamlining International Legal Frameworks and
Regimes for Submarine Pipelines, “German Yearbook of International Law” 2009, vol. 52,
pp- 241-292.

29 C. Bunorpano, MejcoynapoOHo-npasosotl pesjcum mpancepaHuunbx mpyoonpoeooos |In-
ternational legal regime of transboundary pipelines], “MOCKOBCKMI >KypHall MEKIyHapOJHOIO
npasa. CriennanbHblii Beimyck” Mait 2006, p. 144.

30 United Nations Convention on the Law of the Sea 1982, A Commentary, ed. M.H. Nordquist,
vol. IT1, 1995, p. 73.

31 Ibidem, p. 74.



Transboundary pipelines and the Arctic... | 39

entitled to lay submarine cables and pipelines on the bed of the high seas beyond the
continental shelf submarine cables and pipelines” (§ 1). Thus, such a description of the
legal regime of pipelines laid on the bed of the high seas, in combination with what was
considered above (that is, about the articles on the status of the seabed of the internal
waters and territorial sea, as well as Article 79 — on pipelines laid on the continental
shelf) completes a comprehensive legal regime for laying and operating pipelines in any
part of the seabed.

The 1982 Convention provides “only the right of the ‘States’ to lay pipelines” on the
seabed and to keep pipelines in good condition. In practice, however, the specific “legal
entities” (“companies,” including “transnational” ones, “consortia,” including “interna-
tional” ones), with the participation of States’ capital or without it, exercise that right.
It can be noted here that, according to many international treaties, an analogy with the
two-level management of the transboundary hydrocarbon deposits can be drawn: the
higher, inter-State level. First, State A, which exercises sovereign rights on part of the
area of the continental shelf, plays a key role in giving consent as to the delineation of the
course for the laying within this area of a cross-border pipeline; and State B, which has
the right to another part of the continental shelf, plays a similar role within this part of
the shelf; and States A and B might reach an agreement between themselves and might
not; what is an obligation is that both these States — A and B — agree with interested
States upon the delineation of the course for the laying of transboundary pipelines.
A subordinate private law mechanism also exists here: where the companies of State
A and/or the companies of State B (which are usually — but not always — involved in
the transboundary pipelines project) reach international contracts with other investors
of the pipelines project. Key contours of that second — private law level mechanism — are
prescribed by the first level — of inter-State relations.”

According to the 1982 Convention, the States-Parties adopt such laws and regula-
tions that are necessary to provide that the breaking or injury of a submarine cables or
pipelines laid beneath the high seas is considered a punishable offence (Article 113). In
addition, Article 114 obliges States-Parties to adopt laws and regulations, “necessary to
provide that, if persons subject to its jurisdiction who are the owners of a submarine
cable or pipeline beneath the high seas, in laying or repairing that cable or pipeline, cause
a break in or injury to another cable or pipeline, they shall bear the cost of the repairs”
of the damaged object. The liability for breaking or damaging the “other” pipeline (or
cable) is only limited to the cost of repair here. There is no obligation to replace the
damaged pipeline, or to compensate the owner for all the financial losses due to such
damage.”® While interpreting Article 114, the Commentary to the 1982 Convention,

quoted above, does not take into consideration this practical question: what are the legal

32 A.H. Beuiersauus, op. cit., p. 4 et seq.
33 United Nations Convention on the Law of the Sea 1982, op. cit., p. 273.
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consequences if the other (foreign) pipeline or cable is damaged not by people, to whom
the first pipeline (or cable) “belongs;”but by other persons (for example, a company hired
by the owner of the first pipeline for its repairs)? It seems that in this case the laws and
regulations of the States-Parties, which are mentioned in Article 114, should include
designated responsibilities, i.e. the duties of those at fault (although the first pipeline
did not “belong” to them) to bear the costs of repairing of the other (damaged) pipeline.

Management of cross-border pipelines requires taking into consideration the “com-
petition” between different uses of the seabed and marine waters above it, including har-
vesting of living marine resources. According to Article 115 of the 1982 Convention, each
State-Party “shall adopt the laws and regulations necessary to ensure that the owners of
ships who can prove that they have sacrificed an anchor, a net or any other fishing gear, in
order to avoid injuring a submarine cable or pipeline shall be indemnified by the owner
of the cable or pipeline.” The rule quoted above is not novel in International Law. Such
a rule is reflected in Article 29 of the Convention on the High Seas, 1958, with refer-
ence to the Convention for the Protection of Submarine Telegraph Cables, 1884. In this
context, the Commentary on the 1982 Convention suggests a sort of practical model of
such indemnifying, in cases provided in Article 115 — following the Commentary of the
International Law Commission (1956) and the text of the Convention for the Protection
of Submarine Cables (1884) — immediately after the accident (a loss of an anchor, a net
or any other fishing gear “in avoiding injury to a submarine cable or pipeline”), in proof
thereof, the captain of the vessel must prepare “a statement supported by the testimony
of the men belonging to the crew;” within “twenty-four hours after arriving at the first
port of temporary entry,” the captain must make this declaration “to the competent
authorities; the latter shall give notice thereof to the consular authorities of the nation”
to which the owner of the cable or the pipeline belongs.* It might be suggested that
if such declarations of captains become numerous, some practical guidelines might be
construed by the UN Secretariat as an interpretation of Article 115. An alternative ap-
proach — that each State might adopt its own guidelines and include them in its laws and

regulations under Article 115 — might lead to different practices of the States.

Applicable rules of international environmental law

Environmental provisions of Part XII of the Convention undoubtedly apply to regulate
relations between the States-Parties concerning laying and operating submarine pipe-
lines. Among other conventional sources of international environmental law, one should
list: the Convention on Environmental Impact Assessment in a Transboundary Context,
1991; the Convention on Biological Diversity, 1992; the International Convention for
the Prevention of Pollution from Ships, 1973 (with Protocol of 1978); the Convention

34 Ibidem, pp. 277-278.
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Concerning the Protection of the World Cultural and Natural Heritage, 1972, etc. The
norms of such international environmental agreements are, in general, considered as

well-known,® and will not be discussed in this paper.

Conclusion

In the universal sources of modern international law, the regime of cross-border pipe-
lines is set out only in general terms. It is true even regarding the 1982 UN Convention
on the Law of the Sea, which provides the most developed regulations relating to laying
such pipelines. National legal rules applicable to laying pipelines, however, in practice
provide for additional requirements which go beyond conventional rules. Relevant na-
tional laws are often based on international environmental law, including multilateral
environmental treaties. Existing regional treaties providing regulations on cross-border
pipelines are most often also of a framework nature.

It has to be emphasized, however, that international practice is developing towards
the creation and application of a specific legal regime for each individual cross-border
pipeline (by those States whose territories the pipeline crosses, most often, on a bilateral
basis). Taking into account the large scale of investments needed for the construction
of cross-border pipelines — especially in the Arctic — and the slow rate of return on such
investments, the relevant environmental risks of economic activity in the Arctic region,
detailed bilateral agreements of the interested States seem to be the most appropriate
legal basis for the management of laying and exploiting cross-border pipelines in this
region. Still the world legal experience is taken into account by the Arctic States, though
not automatically, as was demonstrated by the 2010 Norway-Russia Treaty on Delimita-
tion and Cooperation in the Barents Sea and the Arctic Ocean. It is suggested that an
additional Annex to this Treaty might be appropriate for establishing an intergovern-
mental mechanism for managing cross-border pipelines projects, as well as a private-law
mechanism of cooperation between the companies-investors of such a project, including
the procedure of designating the pipeline’s operator and agreement on a preferential
regime for such a pipeline project, concerning both the construction and operation of
the pipeline.

The successful management of each of the cross-border pipelines in the Arctic will
most probably be provided by the interaction at the international public law level (be-
tween the States concerned) and the private law level (between the relevant compa-
nies-investors). Not only will the legal regime of each arctic pipeline most probably

be described as monotypic; the bargaining positions of the Arctic States concerned, as

35 E.E. Aunpeesa, A.B. Kykytikuna, Medicdynapoono-npagoesie 0CHObL OXPAHblL OKPYICAIOWell
cpeowl [International legal framework for the protection of the environment], [in] Meacdynapoonoe
npaso. MTUMO MU Poccuu, pen. A.H. Beuterkanuna, Mocksa 2015.
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well as the negotiation environment, will most probably be unique for each particular

pipeline-project.
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SUMMARY
Transboundary pipelines and the Arctic: legal issues

In the universal sources of modern international law, the regime of cross-border pipe-
lines is set out only in general terms. It is true even regarding the 1982 UN Convention
on the Law of the Sea, which provides the most developed regulations relating to laying
such pipelines. National legal rules applicable to laying pipelines, however, in practice
provide for additional requirements which go beyond conventional rules. Relevant na-
tional laws are often based on international environmental law, including multilateral
environmental treaties. Existing regional treaties providing regulations on cross-border

pipelines are most often also of a framework nature.
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The doctrine of implied powers
of international organizations
in the case law of international tribunals

Introduction

The concept of implied powers derives from constitutional law, especially that of the
United States. It is generally believed to have been formulated by the Chief Justice of the
Supreme Court — J. Marshall — in the McCulloch v. The State of Maryland e# a/. case. It

was expressed as follows:

[...] we admit, as all must admit, that the powers of the Government are limited,
and that its limits are not to be transcended. But we think the sound construction of
the Constitution must allow to the national legislature that discretion, with respect
to the means by which the powers it confers are to be carried into execution, which
will enable that body to perform the high duties assigned to it, in the manner most
beneficial to the people. Let the end be legitimate, let it be within the scope of the
Constitution, and all means which are appropriate, which are plainly adapted to that
end, which are not prohibited, but consist with the letter and spirit of the Constitu-

tion, are constitutional.!

The same view was explicitly stated in the State of Missouri v. Holland case, in which
the Court held that:

[...] when we are dealing with words that also are a constituent act, like the Consti-
tution of the United States, we must realize that they have called into life a being

the development of which could not have been foreseen completely by the most

1 For the full text cf. H. Wheaton, Reports of Cases Argued and Adjudged in the Supreme Court
of the United States, Boston 1918, p. 421; for a comment cf. K. Skubiszewski, Implied Powers of
International Organizations, [in] International Law at a Time of Perplexity. Essays in Honour of
Shabatai Rosenne, ed. Y. Dinstein, Dordrecht 1989, pp. 855-856.
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gifted of its begetters [...] the case before must be considered in the light of our

whole experience and not merely in that of what was said a hundred years ago.?

If the doctrine of implied powers exists in the law of international organizations today,
it could not have been transposed unaltered. Clearly, there is not an obvious analogy
between a federal state and an international organization. As noted by K. Skubisze-
wski, “there is room for some analogy with constitutional law because there exist certain
structural similarities between national constitutions and the constitutions of interna-
tional organizations.” In its current form, the doctrine of implied powers was developed
through the literature of international law as well as through international practice, par-
ticularly the case law of international tribunals.

The literature usually emphasizes that the theory of implied powers serves as a rule
of interpretation of the constituent instruments of international organizations. In
practice, however, it may sometimes be found in the specific provisions of these in-
struments. Article 29 of the United Nations Charter provides a good example. In ac-
cordance with the provisions of this article and in relation to the provisions of Chapter
VII of the UN Charter, the Security Council created the International Criminal Tri-
bunal for the former Yugoslavia. The implied powers of an international organization
are, without a doubt, closely connected with the express powers of this organization
and serve to supplement them. This is a view frequently presented in the literature and

was perhaps most convincingly expressed by K. Skubiszewski in the following sentence:

[...] in international organizations the doctrine of implied powers means that the
organization is deemed to have certain powers which are additional to those ex-
pressly stipulated in the constituent document. These additional powers are neces-
sary or essential for the fulfilment of the tasks or purposes of the organization, or for

the performance of its functions, or for the exercise of the powers explicitly granted.*

'This connection between express and implied powers was strongly emphasized by Judge
G.H.Hackworth in the 1949 Reparation for injuries case,in which he held that “powers not
expressed cannot freely be implied. Implied powers flow from a grant of expressed pow-
ers, and are limited to those that are ‘necessary’ to the exercise of powers expressly grant-

ed. No necessity for the exercise of the powers here in question has been shown to exist.”

2 Missouri v. Holland, United States Game Warden, 252 US 416 (1920), p. 433.

3 K. Skubiszewski, op. cit., p. 855.

4 Ibidem, p. 856.

5 Dissenting Opinion by Judge G.H. Hackworth, Reparation for injuries suffered in the service of
the United Nations, Advisory Opinion: ICJ Reports 1949, p. 198.



The doctrine of implied powers of international organizations... | 47

When defining the essence of the implied powers of international organizations, we
must not forget that these powers can always be traced back to the constituent instru-
ments of these organizations. Thus, we can say that implied powers are not contrary to
the principle of attributed powers of international organizations and, in fact, supple-
ment attributed powers. However, in contrast to the principle of speciality, which is of
fundamental importance for the doctrine of attributed powers, the doctrine of implied
powers should be considered rather in the context of the principle of effectiveness. We
can therefore advance the thesis that the concept of implied powers of international
organizations originated from the principle of effectiveness which, for the attainment of
the statutory purposes of an organization and proper fulfilment of its functions, requires
the use of implied powers as subsidiary to express powers.® The principle of effective-
ness attained a special status in the law of some international organizations, particularly
the EU, where it is considered one of the fundamental principles of law — the so-called
principle of effet utile.

Authors concerned with the implied powers of international organizations not only
point to the connection between these powers and attributed powers, but also empha-
size the differences between the implied powers and customary powers of international
organizations. Indeed, we should remember that if implied powers ultimately derive
from a constituent instrument and complement attributed powers, then zbe basis for cus-
tomary powers postdates the constitution.” This means that, in the course of the practice of
an organization, its member States may agree to create new powers for it. These pow-
ers are not provided for in the constituent instrument and, as far as the purposes and
functions of the organization are concerned, do not flow from its attributed powers.
K. Skubiszewski stresses that one cannot, within certain limits, deny the possibility of
creating a new power of an international organization by usage.® In practice, some pow-
ers of international organizations are easier to justify as implied rather than customary.
This relates primarily to the essence and nature of a custom in international law. Authors
who discuss this issue usually give as an example the creation of peacekeeping forces by
the UN General Assembly in 1956. The establishment of these forces was not universally
accepted because some States (e.g., France or the Soviet Union as permanent members
of the Security Council) expressly rejected that the General Assembly was in possession
of the necessary powers. In this case, accepting the powers of the General Assembly as

customary was not possible.’

6 For more on the principle of efficiency, cf. for example: H. Lauterpacht, Tbe Development of
International Law by the International Court, Cambridge 1996, p. 168 ez seq.

7 H.G. Schermers, N.M. Blokker, International Institutional Law (5% rev. edition), Leiden 2011,
p.181, § 232.

8 K. Skubiszewski, gp. ciz., p. 857.

9 H.G. Schermers, N.M. Blokker, gp. ciz., p. 182, § 233.
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Since the implied powers of an international organization, in contrast to its express
powers, are not expressly provided for in the constituent instrument of the organization,
their exercise in practice raises serious questions. These questions concern, for example,
the basis for the implication of powers and the limitation of the implication of such
powers by international organizations. The answers to some of these questions can be
found in the extensive case law of international courts. Indeed, the case law of interna-

tional courts forms the theoretical basis for the doctrine of implied powers.

The doctrine of implied powers of international organizations
in the case law of the Permanent Court of International Justice

According to a view frequently expressed in the literature, the initial legal and theoreti-
cal foundations of the implied powers of international organizations were laid by the
International Court of Justice (IC]) in the aforementioned 1949 Reparation for injuries
advisory opinion. However, we must not forget that some aspects of implied powers had
been highlighted earlier, by the Permanent Court of International Justice. A direct refer-
ence to one of these decisions was made by the ICJ in the 1949 Reparation for injuries
advisory opinion or, more precisely, in a highly significant passage of this opinion which
justifies the implied powers of the United Nations. The Court held that:

[...] under international law, the Organization must be deemed to have those pow-
ers which, though not expressly provided in the Charter, are conferred upon it by
necessary implication, as being essential to the performance of its duties. This prin-
ciple was applied by the Permanent Court of International Justice to the Interna-
tional Labour Organization in its Advisory Opinion No 13 of July 231926 [...] and
must be applied to the United Nations.®

'The IC] based this statement on the following view of the PCIJ:

[...] it results from the consideration of the provisions of the Treaty that the High
Contracting Parties clearly intended to give the International Labour Organization
a very broad power of co-operating with them in respect of measures to be taken in
order to assure humane conditions of labour and the protection of workers. It is not
conceivable that they intended to prevent the Organization from drawing up and

proposing measures essential to the accomplishment of that end."

10 G.H. Hackworth, op. ciz., pp. 182-183.
11 Competence of the ILO to Regulate Incidentally the Personal Work of the Employer, PCI] Publica-
tions 1926, Series B, no. 13, p. 18.
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According to J. Makarczyk, this passage of the PCIJ opinion represents the first time
a “functional interpretation of the organizations’ competence” was adopted — an inter-
pretation that provides a significant justification of the concept of implied powers.”
Some authors express reservations over the ICJ’s view, which invokes the 1926 PCIJ
advisory opinion. According to them, in this advisory opinion, no powers were found to
arise out of the necessary implication alone.” Even if the 1926 PCI] advisory opinion does
not reflect the functional implication of international organizations’ competences in the
same way as was later demonstrated by the ICJ and the Court of Justice of the European
Union (CJEU), the Court’s interpretation doubtless referred to the need to enable the
ILO to fulfil its statutory competences. The Court acknowledged that the ILO had very
broad powers in respect of measures to be taken to guarantee labour conditions and the
protection of workers."

Such reservations, however, were not expressed in relation to another advisory
opinion of the PCIJ, namely the 1927 Danube advisory opinion. Since the Court con-
cluded that the Danube Commission could only work on the basis of “function be-
stowed upon it”, it seems that this construct stands in opposition to the concept of
implied powers. Yet in that same opinion, the Court also emphasized that the Com-
mission “has power to exercise its functions to their full extent.”” Following V. Eng-
strom, this statement supports the thesis that the powers of an organization should
be interpreted in such a way as to ensure “the fullest effect [of its acts — A.G.] also
known as the principle of effez utile.”*® The principle of effer utile was even more explicitly
formulated by the Court in another advisory opinion, namely the 1928 PCIJ Greco-
Turkish Agreement advisory opinion. In this opinion, the Court held that the Greco-
Turkish Mixed Commission, established under the agreement of 1 December 1926, may
perform judicial functions and possesses the express power to “take the measures ne-

cessitated by the execution of the Convention and to decide all questions to which it

12 J. Makarczyk, The International Court of Justice on the Implied Powers of International Organiza-
tions, [in] Essays in International Law in Honour of Judge Manfred Lachs, ed. ]. Makarczyk, The
Hague 1984, p. 506.

13 V. Engstrom, Understanding Powers of International Organizations. A Study of the Doctrines of
Attributed Powers, Implied Powers and Constitutionalism — with a Special Focus on the Human
Rights Committee, Turku 2009, p. 56; ]. Klabbers, An Introduction to International Institutional
Law (2" edition), Cambridge, 2009, p. 69.

14 R. Bernhardt, Competences of ILO Concerning Personal Work of the Employer (Advisory Opinion),
[in] Encyclopedia of Public International Law. Decisions of International Courts and Tribunals and
International Arbitrations, vol. 2, Amsterdam 1981, p. 56.

15 Jurisdiction of the European Commission of the Danube between Galatz and Braila, PCI] Pub-
lications 1927, Series B, no. 14, pp. 65-66.

16 V. Engstrom, op. cit., p. 48.
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may give rise.”” The Court further referred to “the spirit of the Convention” and stated
that: “any interpretation or measure capable of impeding the work of the Commis-
sion in this domain must be regarded as contrary to the spirit of the clauses providing
for the creation of this body.”® The Court’s position could be considered as the first
time an international court recognized the implied powers of international organiza-
tions. Obviously, the Mixed Commission itself was not an international organization
but a common Greco-Turkish mixed organ that was given the powers of an international
judicial body. J. Makarczyk emphasizes in particular that for the first time the compe-
tence of States, such as deciding on the applicability of an arbitration procedure and
nominating arbitrators, was replaced by the decision of an international judicial organ.”

'The PCIJ advisory opinions presented above marked the beginning of the evolution
of international case law as regards the concept of the implied powers of international
organizations. In these opinions, the Court was concerned mainly with the attributed
powers of international organizations. By emphasizing that international organizations
exercise primarily the powers expressly provided for in their constituent instruments,
the Court also indicated the possibility of interpreting these powers in the context of
the statutory functions and purposes of these organizations. Even if we accept that the
1928 Greco-Turkish advisory opinion represented the first acknowledgement of the im-
plied powers of international organizations, it was still only the beginning of the pro-
cess leading to recognition of the special position of the doctrine of implied powers in
international institutional law. Some authors even claim that the doctrine earned the
status of a principle of international law.? Still, the doctrine of implied powers may be
considered a rule for the interpretation of the statutes of international organizations. It
allows for a dynamic interpretation of the provisions of the constituent instruments of
these organizations and as such refers to their purposes and functions. Similar doubts
about accepting implied powers as a principle of international law are voiced by other
authors. For instance, J. Klabbers argues that, if anything, it is a product of the doctrine,

not a principle.?!

17 Interpretation of the Greco-Turkish Agreement of 1 December 1926, PCIJ] Publications 1928,
Series B, no. 16, p. 18.

18 Ibidem.

19 J. Makarczyk, op. cit., p. 506. This view seems too radical. It would be difficult to accept that, in
this case, the powers of States are replaced by decisions of an international judicial organ. The
essence of an arbitration procedure is that matters such as the nomination of arbitrators and
the choice of a legal basis and procedure are decided on by the parties and not a judicial body.

20 V. Engstrom, op. cit., p. 49.

21 J. Klabbers, The paradox of international institutional law, “International Organizations Law

Review” 2008, no. 1, p. 163.
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The doctrine of implied powers of international organizations
in the case law of the International Court of Justice

A significant milestone in the evolution of the doctrine of implied powers was the case
law of the International Court of Justice, and in particular the second advisory opinion
in the history of this Court — Reparation for injuries suffered in the service of the United
Nations. This advisory opinion is without any doubt of fundamental importance not only
for the doctrine of implied powers, but also in a much wider context, for the UN legal
personality or even the legal personality of international organizations in general. The
significance of the ICJ in this process lies in the fact that the UN Charter lacks provi-
sions which the Court could use to build up a theory of implied powers. Consequently,
some authors are keen to observe that the United Nations’implied powers are exclusively
the product of extensive teleological interpretation of the UN Charter.”

The UN General Assembly requested an advisory opinion, and the matter in question
was related to Count Folke Bernadotte, a UN Mediator in Palestine, who died while on
duty. The core question raised before the IC] was whether the UN possessed the capac-
ity to bring an international claim in respect of damage caused to the UN and to the
victim, or to persons entitled through him, in a situation where no such competence had
been explicitly attributed to the organization in the UN Charter. The General Assembly

phrased the question as follows:

[...] in the event of an agent of the United Nations in the performance of his du-
ties suffering injury in circumstances involving the responsibility of a State, has the
United Nations as an Organization, the capacity to bring an international claim
against the responsible de jure or de facto government with a view of obtaining the
reparation due in respect of the damage caused (a) to the United Nations, (b) to the

victim or to persons entitled through him?*

In response to this question, the Court stated that in the case of the absence of any
express powers, such powers could be implied from the provisions of the UN Charter
concerning the functions of the organization. To justify the existence of the implied
powers of the United Nations, the Court made a statement which became the most
frequently quoted part of this advisory opinion. The Court held that “under international
law, the Organization must be deemed to have those powers which, though not expressly

provided in the Charter, are conferred upon it by necessary implication, as being essen-

22 M. Martin Martinez, National sovereignty and international organizations, The Hague 1996,
p- 82.
23 G.H. Hackworth, op. ciz., p. 175.
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tial to the performance of its duties.”” The Court deemed these powers indispensable
for the organization both to ensure the efficient and independent realization of the UN
missions and to provide effective support to its agents. The Court concluded that UN
agents must be provided with effective protection by the organization when carrying

out their functions. The ICJ’s view on the matter is reflected by the following statement:

[...] upon examination of the character of the functions entrusted to the Organiza-
tion and of the nature of the missions of its agents, it becomes clear that the capac-
ity of the Organization to exercise a measure of functional protection of its agents

arises by necessary intendment out of the Charter.”

The view expressed by the ICJ in response to the General Assembly’s question was
not unanimous — 11 to 4 judges in favour of the UN having the capacity to submit in-
ternational claims. Judge G.H. Hackworth expressed a very interesting position in his
dissenting opinion. He agreed with the conclusion that the UN should have the power
to bring claims for damage caused to it as an organization. However, he believed that
this view should have a different basis, i.e. it should be based on the express provisions of
the UN Charter and the provisions of the 1946 Convention on the Privileges and Immu-
nities of the UN. These are the provisions from which Judge G.H. Hackworth derived
the implied powers of the organization. As regards the power to bring claims in respect
of damage caused to the victim, however, Judge Hackworth held that no such implied
power existed. He expressly stated that there existed no necessity to imply a power in
order to maintain the independence and effectiveness of the United Nations and added
that agents would be properly protected by customary principles.

Judge G.H. Hackworth’s view demonstrates a more restrictive approach to the UN
Charter. It is illustrated by the most well-known and frequently quoted excerpts from
his dissenting opinion:

[...] it is to be presumed that such powers as the Member States desired to confer
upon it are stated either in the Charter or in complementary agreements concluded
by them. Powers not expressed cannot freely be implied. Implied powers flow from
a grant of expressed powers, and are limited to those that are ‘necessary’ to the exer-
cise of powers expressly granted. No necessity for the exercise of the power here in

question has been shown to exist.?”

24 Ibidem, p. 182.
25 Ibidem, p.184.
26 G.H. Hackworth, gp. cit., p. 196 et seq.
27 Ibidem, p.198.
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Another advisory opinion often referred to in discussions of the implied powers of
international organizations is the 1954 Effect of awards case in which the Court expressed
its view regarding the powers of the UN General Assembly. The question raised before
the ICJ was whether the UN General Assembly was in the position to create an inde-
pendent international tribunal competent to render binding judgments on the organiza-
tion. The reason for this question was the fact that no relevant express provisions could
be found in the UN Charter. The question was phrased as follows:

[...] having regard to the Statute of the United Nations Administrative Tribunal
and any other relevant instrument [...] has the General Assembly the right on any

grounds to refuse the effect to an award of compensation made by the Tribunal?®

In its advisory opinion the Court recognized the power of the General Assembly to
form an administrative tribunal. That is, the Court assumed that the UN enjoyed im-
munity from national courts also in matters relating to its staff. In addition, the Court
referred to the purposes of the UN Charter and emphasized that in the light of these
purposes, it would be inconsistent not to provide the UN’s staft with judicial remedies.
Finally, the Court justified the capacity of the UN General Assembly to establish an
administrative tribunal on the grounds of the following provisions of the UN Charter:
Article 7(7), Article 22 and Article 101(1). In the most important passage of its advisory
opinion, the Court concluded that:

[...] in these circumstances, the Court finds that the power to establish a tribunal,
to do justice as between the Organization and the staff members, was essential to
ensure the efficient working of the Secretariat, and to give effect to the paramount
consideration of securing the highest standards of efficiency, competence and integ-

rity. Capacity to do this arises by necessary intendment out of the Charter.”’

Again, Judge G.H. Hackworth voiced an interesting reaction to the Court’s advisory
opinion in his dissenting opinion. He emphasized that the UN General Assembly did
not have, nor itself perform, any judicial functions under the UN Charter. Thus the
General Assembly could not delegate judicial functions to the administrative tribunal as
a subsidiary judicial body. Referring to the doctrine of implied powers, Judge Hackworth
stressed that it should be applied within reasonable limitations, i.e. giving priority to

express powers. He articulated his view as follows:

28 Effect of awards of compensation made by the U. N. Administrative Tribunal, Advisory Opinion of
July 13 1954, ICJ Reports 1954, p. 57.
29 Ibidem.
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[...] the doctrine of implied powers is designed to implement, within reasonable
limitations, and not to supplant or vary, expressed powers. The General Assembly
was given express authority by Article 22 of the Charter to establish such subsidiary
organs as might be necessary for the performance of its functions [...] under this au-
thorization the Assembly may establish any tribunal needed for the implementation
of its functions. It is not, therefore, permissible, in the face of this express power, to
invoke the doctrine of implied powers to establish a tribunal of a supposedly differ-
ent kind [with authority to make binding decisions — A.G.].%

One can argue that the view of Judge G.H. Hackworth has great merit. In his dis-
senting opinion, the Judge notes that Article 22 of the UN Charter unequivocally grants
the General Assembly express powers to create subsidiary bodies. This means that the
General Assembly may also establish “any tribunal needed for the implementation of
its functions.” In other words, Judge Hackworth refers directly to functional necessity,
which in this case signifies the need to implement the General Assembly’s statutory
functions. As far as functional necessity is concerned, the capacity of the General As-
sembly to exercise implied powers is fairly obvious. However, Judge Hackworth stresses
that it is not always permissible to invoke the doctrine of implied powers in the context
of the UN express powers (Article 22). Therefore, if we cannot find judicial functions
among the statuary functions of the General Assembly provided for in the UN Charter,
a legitimate question arises as to whether the General Assembly may delegate judicial
powers to its subsidiary body — Administrative Tribunal. These doubts are also justified
based on the general principle of law, present in international law, stipulating that zemo
plus iuris ad alium transferre potest quam ipse habet. In a wider context, this principle
should be applied as the rule of interpretation in any discussion of the powers of inter-
national organizations in general, including implied powers.

The issue of implied powers was considered by the ICJ in another advisory opinion,
namely the 1962 Certain expenses case. In this opinion, the Court addressed the question
posed by the General Assembly as to whether expenses related to the peacekeeping op-
erations (United Nations Emergency Force - UNEF and United Nations Operation in
the Congo - ONUC) may be qualified as expenses of the United Nations [Article 17(2)
of the UN Charter]. The question was phrased by the UN General Assembly as follows:
“do the expenditures authorized in General Assembly resolutions [related to some of the
peacekeeping operations — A.G.] constitute ‘expenses of the Organization’ within the

meaning of Article 17, paragraph 2, of the Charter of the United Nations?™

30 Effect of awards case, op. cit., pp. 80-81.
31 Certain expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory Opinion
of 20 July 1962, ICJ Reports 1962, p. 153.
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In response to this question, the Court once again relied and elaborated on the doc-
trine of implied powers, particularly with respect to the powers of the Security Council.
Authors concerned with the ICJ’s activity note that while in the two previous advisory
opinions the IC] argued that implied powers existed to ensure the effective function-
ing of the organization, in the Certain expenses advisory opinion the Court indicated
that the powers would also be legal if they could be related to the statutory purposes of
the organization.” That is, the ICJ stated that in order to determine whether particular
expenses can be qualified as expenses of the organization, each case must be considered
in view of the purposes of the UN. Thus, the only legitimate test of the legality of the
organization’s expenses are the purposes of the UN as stipulated in the UN Charter. The

ICJ expressed its view as follows:

[...] these purposes are broad indeed, but neither they nor the powers conferred to
effectuate them are unlimited. Save as they have entrusted the Organization with
the attainment of these common ends, the Member States retain their freedom of
action. But when the Organization takes action which warrants the assertion that
it was appropriate for the fulfilment of one of the stated purposes of the United

Nations, the presumption is that such action is not ultra vires the Organization.®

In other words, the Court referred to the purposes of the international organization
and concluded that the powers of the United Nations may be implied if combined with
its statutory purposes. According to J. Klabbers, the concept applied by the Court is very
broad and may even inspire some authors to “to launch a concept of inherent powers.”*
A similar view is presented by N. White, who believes that the IC]J opinion in this case
is an expression of the idea of inherent powers.®

Similar doubts were voiced by some judges in their dissenting opinions. These opin-
ions reflect a desire for a more strict interpretation of the provisions and statutes of
international organizations regarding their purposes. This is very well illustrated by
the dissenting opinion of a Polish judge and the President of the Court at the time —
B. Winiarski. Judge B. Winiarski pointed out that the Charter described the purposes of
the United Nations with little accuracy and precision. Consequently, one cannot claim
that the organization may pursue its purposes using any means possible. The fact that

a particular organ of the UN is pursuing one of the statutory purposes of the organiza-

32 Cf.e.g. V. Engstrom, op. cit., p. 58.

33 Certain expenses case, op. cit., p. 168.

34 J. Klabbers, op. ciz., p. 71.

35 N. White, The Law of International Organizations (2" edition), Manchester 2005, p. 131.
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tion does not suffice to deem its acts lawful.*® Similar concerns were expressed by Judge
V. Koretsky in his dissenting opinion. He stressed the need for a stricter interpretation
of the UN Charter provisions and voiced concerns regarding a method whereby the ends
justify the means.”

It should be pointed out that the dissenting opinions of both judges reflecting their
distance to the implied powers doctrine were largely related to the position articulated
by socialist jurisprudence of international law on the legal personality of internation-
al organizations and, in particular, their powers. This view was explicitly expressed by
G. Tunkin who claimed that a liberal use of the implied powers of international organi-
zations could lead to non-respect of the treaty provisions. This, in turn, may result in
international relations becoming chaotic.®

The Court referred to the 1949 advisory opinion in the 1996 Legality of the use by
a State of nuclear weapons in armed conflict advisory opinion. This opinion was analysed
here in the context of attributed powers. It is seen as defending the concept of attributed
powers against the concept of implied powers. In this opinion the ICJ unambiguously
held that international organizations are governed by the principle of speciality. It does
not mean, however, that the Court fully rejected the doctrine of implied powers. In ref-
erence to this doctrine the Court stated that “it is generally accepted that international
organizations can exercise such powers, known as implied powers.” Furthermore, the
Court referred to the criteria previously accepted in the Reparation for injuries case and
stressed that implied powers signify “powers which [...] are conferred upon [the Organi-

zation] by necessary implication as being essential to the performance of its duties.”

36 In his dissenting opinion Judge Winiarski stated that “The Charter has set forth the purposes
of the United Nations in very wide, and for that reason, too indefinite terms. But [...] it does
not follow, far from it, that the Organization is entitled to seek to achieve those purposes by
no matter what means. The fact that an organ of the United Nations is seeking to achieve one
of those purposes does not suffice to render its action lawful [...]. It is only by such procedures
which were clearly defined, that the United Nations can seek to achieve its purposes. It may
be that the United Nations is sometimes not in a position to undertake action which would be
useful for the maintenance of international peace and security [...], but that is the way in which
the Organization was concerned and brought into being.” Dissenting Opinion of President B.
Winiarski, Certain expenses case, op. cit., p. 230.

37 Dissenting Opinion of Judge V. Koretsky, Certain expenses case, op. cit., p. 268.

38 G.Tunkin, International Law in the International System, 147 Recueil des Cours de 'Académie
de Droit International, 1975, vol. IV, p. 187. Accordingly to G. Tunkin “the theory of implied
powers [...] implies a refusal to respect international treaties and its practical application would
lead to chaos in international relations and aggravation of international tensions.” Ibidem.

39 Legality of Use by a State of Nuclear Weapons in Armed Conflicts, Advisory Opinion, IC] Reports
1996, p. 79.
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Nevertheless, it should be noted that in this opinion the Court’s view on implied powers
is more restrictive than in any preceding opinion.*

The Court’s restrictive view regarding implied powers, which was a departure from
its earlier position, was criticized in the literature.” According to N.M. Blokker and
H.G. Schermers, the Court’s restrictive approach to implied powers should be consid-
ered in a specific context, i.e. in the light of the other Nuclear weapons advisory opinion,
delivered on the same day. In this opinion concerning the Legality of the threat or use of
nuclear weapons, the Court considered questions similar to those requested in the WHO
opinion.*

The Court’s restrictive approach to the concept of implied powers does not mean its
complete rejection. In its definition of the essence of implied powers, the Court used
expressions found in earlier advisory opinions (“powers which [...] are conferred upon
it by necessary implication as being essential to the performance of its duties”). How-
ever, it appears evident that the Court’s position on the matter should be interpreted in
the wider context of the crucial question regarding the limits of the theory of implied
powers. Awareness of the significance of this question was high in the 1990s, as noted

by J. Klabbers who describes this period as “implied powers under fire” and states that:

[...] while it is clear that the doctrine played a useful role when organizations were
still in development, and more in particular when the very phenomenon of the in-
ternational organization was still developing, it would seem that, at least in some of

the more settled organizations, the doctrine has passed its heyday.®

Concluding remarks

'The PCIJ and IC]J advisory opinions presented above show that both courts made a sig-
nificant contribution — both theoretical and intellectual — to the development of the doc-
trine of implied powers of international organizations. The position of both jurisdictions

reflects the various tendencies and theoretical concepts regarding the international legal

40 This is reflected in the following statement of the Court: “in the opinion of the Court, to
ascribe to the WHO the competence to address the legality of the use of nuclear weapons —
even in view of their health and environmental effects — would be tantamount to disregarding
the principle of speciality; for such competence could not be deemed a necessary implication
of the Constitution of the Organization in the light of the purposes assigned to it by member
States.” Cf. Legality of Use by a State of Nuclear Weapons in Armed Conflicts, Advisory Opinion,
ICJ Reports 1996, pp. 78-79.

41 For example: N. White, The World Court, the WHO, and the UN System, [in] Proliferation of
International Organizations — Legal Issues, eds. N.M. Blokker, H.G. Schermers, The Hague
2001, p. 100 ez seq.

42 H.G. Schermers, N.M. Blokker, op. ciz., p. 184, § 233A.

43 J. Klabbers, op. cit., p. 79.



58 | Adam Mickiewicz University Law Review

personality of international organizations and their powers. It also reflects the evolu-
tion of views on the place and role of these organizations in international relations. This
indeed has been a very dynamic role, especially since the second half of the 20" century.
Unsurprisingly, there has been a noticeable evolution of the ICJ’s view on implied pow-
ers, too: from a strongly positive attitude expressed in the Reparation for injuries case to
a more cautious approach adopted in the Legality of the Use by a State of Nuclear Weapons
in Armed Conflicts case. Without a doubt, the case law of both courts, but particularly of
the ICJ, formed and still forms the intellectual basis for the analysis of issues concerning
the implied powers of international organizations in the doctrine of international law.
Out of the many different commentaries on this case law, it is particularly important to

quote K. Skubiszewski who emphasizes that:

[...] in most cases where they have implied powers of an international organization,
courts have not looked for support to one single category, but have combined vari-
ous bases, though emphasis on each of them varied. Moreover, they have often gone
beyond the process of implication and found corroboration for their conclusions in
other arguments. It has often been a combination of reasons which lead a court to

admit the existence of a power.*
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Public international law
with regard to the social consequences
of the development of genetics

Expansion of the system of human rights to embrace a bioethical perspective is con-
nected to the policy of international organisations focusing on new threats arising from
the development of modern genetics. The local consequences of such global challenges
—such as genetic discrimination,! attempts at improving human beings and violating the
integrity of the human being,? or the patenting of the genome® — required measures of
a supra-national character to be taken. These measures were initiated by the United Na-
tions, which laid out the foundations of the direction for the development of domestic
systems through declarations, and by the Council of Europe, which passed international
legislation to normalise legal issues regarding the social consequences of the develop-
ment of genetics in the Convention for the protection of Human Rights and the Dignity
of the Human Being with regard to the Application of Biology and Medicine. This ar-
ticle focuses on the foundations of international bioethics law, with regard to the social

consequences of the development of genetics.

Universal Declaration
on the Human Genome and Human Rights

'The Universal Declaration on the Human Genome and Human Rights, adopted dur-
ing the 29 session of the General Conference of UNESCO on 11 November 1997, is

1 T. Lemke, Perspectives on Genetic Discrimination, New York 2013.

2 J. Habermas, The future of human nature, Cambridge 2003.

3 M. Ekberg, Seven risks emerging from life patents and corporate, “Science Technology and Soci-
ety” 2005, no. 25.

4 ]. Symonides, Migdzynarodowe instrumenty prawne w dziedzinie bioetyki i biotechnologii, [in]
Prawa czlowieka wobec rozwoju biotechnologii, eds. ]. Kondratiewa-Bryzik, K. S¢kowska-Ko-
zlowska, Warszawa 2013, p. 21; H. ten Have, M. Jean, 7he UNESCO Universal Declaration on the
Human Genome and Human Rights. Background principles and application, Paris 2009; C. Kup-
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the first international act to have been devoted to legal issues related to the human ge-
nome. This act urges measures to be taken in regard to establishing domestic legislation
implementing the principles agreed upon at an international level, and simultaneously
requires that the UNESCO Director General be regularly informed of initiatives un-
dertaken in this respect. The principles it formulates apply to human dignity in regard to
protection of the human genome, the rights of the individual, research on the genome,
the conditions for exercising scientific activity, and international cooperation aimed at
implementing the provisions of this legal act.

As established by the provision of Article 1 of the Declaration: “The human genome
underlies the fundamental unity of all members of the human family, as well as the rec-
ognition of their inherent dignity and diversity.” The human genome is susceptible to
mutations, and thereby contains potentialities that are manifested in a manner defined
by the social and natural environment. Such an understanding of the significance of the
human genome gives rise to a catalogue of rights regarding the following:

* Conducting research, providing treatment or making diagnoses affecting the
human genome, which in accordance with the provisions of the Declaration re-
quires the independent consent of the person concerned, expressed consciously
by this person. In the event of it being impossible to adhere to this form, the
Declaration also admits the possibility of authorisation being given in a man-
ner defined in legislation, should there be a direct health benefit for the person
concerned. As for the case of research that may result in significant medical
benefits for a particular group of people, where the person concerned is incapa-
ble of giving consent this authorisation is possible as long as the risks and the
related burdens are kept to the minimum — Article 5 letters a, b, d, e.

* 'The right to decide on whether or not to be informed of the results of genetic
examination — Article 5 letter c.

* The prohibition of discrimination on the basis of genetic characteristics — Ar-
ticle 6.

* 'The legal protection of genetic data stored or processed for research purposes
— Article 7.

* 'The right to compensation for losses sustained as a result of interference in
one’s genome — Article 8.

¢ The right to make use of scientific advances regarding the human genome,
while respecting the dignity and human rights of the individual — Article 12

letter a.

puswamy, Zhe International Legal Governance of the Human Genome, New York 2009; A. Lan-
glois, Negotiating Bioethics: The Governance of UNESCO’s Bioethics Programme, New York 2013.
5 Article 1 A/RES/53/152.
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The scope of the rights presented above is connected to the Declaration’s assigning
adopted precedence to human rights over research on the human genome, which is also
reflected in how the purpose of such research is defined. The goal of research regarding
the human genome, as determined by the Declaration, is to bring relief from suffering
and to improve the state of health of both humankind as a whole and individual hu-
man beings. This act indicates the ethical implications of such research, simultaneously
indicating the obligation to conduct it and present its findings in an honest and law-
ful manner. In this respect, the Declaration places responsibility both on the scientists
themselves and on those shaping scientific policy. In this context the Declaration formu-
lates countries’ obligations in regard to creating the conditions for conducting research
on the human genome and the dissemination of its principles. These obligations involve
the following:

* ensuring freedom in conducting scientific research regarding the human ge-
nome, while simultaneously taking into account the implications of such re-
search in an ethical, legal, social and economic sense — Article 14,

* ensuring freedom in conducting scientific research on the human genome,
while simultaneously guaranteeing respect for human rights and freedoms, and
the protection of public health, in keeping with the principles presented in the
Declaration — Article 15,

striving to ensure that the findings of scientific research are used for peaceful

purposes — Article 15,

acknowledging the significance of support for ethics committees tackling issues
related to the social dimension of research on the human genome — Article 16,

* respecting individuals, families and population groups vulnerable to diseases of
a genetic character — Article 17,

* assessing the risks related to conducting scientific work on the human genome
and the benefits resulting from this research — Article 19,

* enabling developing countries to make use of scientific achievements related
to research conducted on the human genome, and promoting the international
dimension of knowledge in this area — Article 19,

* striving to respect the principles of the Declaration and to support the dis-
semination of scientific knowledge regarding the human genome — Article 20.

The obligations placed on member states should be implemented through education,
scientific research and training, and support for forms of propagating information aimed
at raising the level of public awareness and the international debate regarding biology,
genetics and medicine. This precedence also translates to a prohibition on the repro-
ductive cloning of human beings, simultaneously requiring the cooperation of states

and international organisations in detecting such practices. The Bioethics Committee of
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UNESCO has the task of disseminating the provisions of the Declaration and analysing

the application of the said provisions.

International Declaration on Human Genetic Data

The International Declaration on Human Genetic Data, adopted by the General Con-
ference of UNESCO on 16 October 2003,° formulates the principles that bind “in the
collection, processing, use and storage of human genetic data, human proteomic data
and of the biological samples from which they are derived [...] in keeping with the re-
quirements of equality, justice and solidarity, while giving due consideration to freedom
of thought and expression, including freedom of research.”

This act gives special status to human genetic data, which it describes by distinguish-
ing their attributes. These attributes are: the ability to define individuals’ genetic pre-
dispositions, the ability to influence human offspring, the cultural dimension and the
status of human genetic data as an information medium, the significance of which may
be identified following genetic testing. This act calls for ensuring the appropriate level
of protection both for the data and for the biological samples from which the said data
may be obtained. It defines the purposes and procedures in the collection, processing,
use and storage of the data. This covers in particular diagnostics, health care, scientific
research, forensic medicine and also criminal and other legal proceedings. The Declara-
tion also admits the collection, processing, use and storage of data for purposes other
than those numerically listed, establishing as a condition that they are consistent with
its provisions and international human rights law. Those procedures related to using hu-
man genetic data and proteomic data must meet ethical norms, while policy itself in this
area should take into account the opinion expressed by society. Ethics committees play
an important role in this policy. These institutions — functioning at national, regional,
local and institutional levels — have been ascribed the role of consultants, expressing an
opinion in the process of establishing regulations to normalise measures taken in regard
to human genetic data, proteomic data, and biological samples, as well as their usage in
specific projects.

A condition that has to be met for steps to be taken in respect to human genetic data
is that the person concerned gives their consent. This person’s will must be expressed in

an informed, voluntary and direct manner, after having received information concern-

6 V.J. Symonides, op. cit., p. 22; A. den Exter et al., International health law and ethics, Apel-
doorn — Antwerp — Portland 2009, p. 355; ].A. Bovenberg, Property rights in Blood, Genes and
Data. Naturally yours?, Leiden — Boston 2006, p. 12; G.I. Serour, A.R.A. Ragab, Ethics of ge-
netic counselling, [in] The SAGE Handbook of Health Care Ethics, ed. R. Chadwick, H. ten Have,
E.M. Meslin, London 2011, p. 153.

7 Article 1 of the International Declaration on Human Genetic Data.
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ing the purpose of the collection, processing, use and storage of the data, regarding the
consequences connected to the said data, and about being able to withdraw consent at
any stage of the proceedings. Following the example of the Universal Declaration on the
Human Genome and Human Rights, the International Declaration on Human Genetic
Data also allows for an exception to this rule, linked to reasons of significant importance
for the state of health of the person concerned, in the event of the said person being una-
ble to express their conscious consent. The Declaration establishes that such intervention
is defined by domestic legislation, and must proceed in keeping with the international
system for the protection of human rights, while simultaneously taking into account the
overriding character of the individual’s interest. The Declaration also attaches authorisa-
tions to this interest regarding counselling and the results of examinations. These are:
the right to decide whether or not to be informed of the results of examinations, and the
right to avail themselves of expert counselling when considering the option of agreeing
to undergo genetic testing. Thus not allowing an individual to have access to their own
data is in principle forbidden. However, this does not apply in the case of this data being
irretrievably unlinked to that person as the identifiable source, or where such access is
limited due to a threat to public health or order, or to national security.

The Declaration obliges states to take measures towards protecting the privacy of
genetic data through the establishing of domestic legislation consistent with interna-
tional human rights law. In this context it formulates a set of directives embracing the
following:

* a prohibition of the disclosure or rendering accessible of human genetic data,
proteomic data or biological samples linked to an identifiable person to third
parties — Article 14 letter b,

* a requirement not to link human genetic data, proteomic data or biological
samples collected for scientific research purposes to an identifiable person, with
the exception of cases where this is essential for the nature of the research, while
simultaneously ensuring protection of the privacy of these data and restricting
their period of storage to the essential minimum — Article 14 letters ¢, d,

* arequirement for persons and organisational units responsible for the process-
ing of both data and biological samples to ensure their accuracy, credibility,
security and quality — Article 15.

The principles of international collaboration in regard to the circulation of data and
samples are defined by three directives:

* arequirement for states to regulate the circulation of human genetic data, pro-
teomic data and biological samples in accordance with domestic and interna-
tional legislation, and in a manner ensuring fair access to these data — Article 18

letter a,



66 | Adam Mickiewicz University Law Review

* arequirement for states to make every effort in regard to fostering the interna-
tional dissemination of scientific knowledge related to human genetic data and
proteomic data — Article 14 letter b,

* a requirement for scientists to make every effort towards establishing collabo-
ration in regard to human genetic data and proteomic data, subject to the re-
strictions expressed in this Declaration — Article 14 letter c.

'This collaboration involves the requirement to share the results of scientific research
using human genetic data, proteomic data or biological samples, both with society and
the international community, subject to the restrictions contained in domestic legislation
and international agreements. The following are example ways of achieving this goal:

* establishing forms of special assistance provided to individual persons and
groups participating in the research,

* guaranteeing access to medical care,

* using the research results to ensure new diagnostic methods, means of treat-
ment, and drugs,

* providing support for the health service,

* providing research assistance for developing countries,

* other forms of action in keeping with the principles of this Declaration.

The principles of access, protection of privacy, and demands placed before institu-
tions involved in the processing of human genetic data, proteomic data and biological
samples also define the purpose of their use. In order for there to be a change in the
purpose of using genetic data, proteomic data and biological samples, there must be suf-
ficient grounds for public interest. As such, the Declaration allows for an exception to
the prohibition on changing the purpose of their use. The samples may be used for data
generation based on previously-obtained consent expressed in an informed, voluntary

and direct manner by the person concerned.

Universal Declaration on Bioethics and Human Rights

The next act of international law tackling issues related to the social consequences of the
development of genetic engineering is the Universal Declaration of Bioethics and Hu-
man Rights — adopted unanimously on 19 October 2005 during the 33" session of the
UNESCO General Conference.® The Universal Declaration on Bioethics and Human
Rights tackles the subject of legal regulations on the social consequences of the devel-

opment of genetic engineering in the broader context, as one of the issues “related to

8 H. ten Have ez. al., The UNESCO Universal Declaration on the Human Genome and Human
Rights. Background principles and application, Paris 2009; H. ten Have, Towards global bioethics:
UNESCO Universal Declaration on Bioethics and Human Rights, [in] Genetic Democracy: Philo-
sophical Perspectives, ed. V. Launis, J. Réikkd, Berlin 2008.
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medicine, life sciences and associated technologies.” The aims for which the Declaration

was adopted are, as defined in Article 2:

establishing a universal framework of principles and procedures for the re-
quirements of drafting legislation, creating policies, and other instruments in
the field of bioethics — Article 2 letter a,

developing guidelines for initiatives undertaken in this scope — Article 2 letter b,
promoting respect for human dignity — Article 2 letter c,

protecting human rights — Article 2 letter c,

calling for scientific research to be subject to ethical principles, while at the
same time ensuring the freedom of scientific thought — Article 2 letter d,
supporting social dialogue regarding bioethical issues — Article 2 letter e,
promoting equitable access to the findings of scientific research in medicine
and rapid sharing of thinking within this field of knowledge — Article 2 letter f,
protecting the interests of current and future generations of mankind — Arti-
cle 2 letter g,

emphasising the role of biological diversity and the importance of its pro-
tection — Article 2 letter h.

Achieving these aims is linked to the requirement of observing the following

principles:

the principle of respecting human dignity — Article 3 § 1,

the principle of the interests and welfare of the individual holding priority over
the interests of science or society — Article 3 § 2,

the principle of maximising the benefits for patients, research participants and
other persons concerned, while simultaneously minimising the harm experi-
enced by the above when applying or raising the level of scientific knowledge
— Article 4,

the principle of respecting the autonomy of decisions, with the simultaneous
protection of the rights and interests of persons incapable of taking decisions
independently — Article 5,

the principle of the necessity of consent being expressed in an informed man-
ner, voluntarily and directly by the person concerned, after having previously
received sufficient information, and prior to prophylactic, diagnostic or thera-
peutic intervention, while at the same time this consent may be withdrawn at
any time and for any reason — Article 6 § 2,

the principle of the necessity of consent being expressed in an informed man-
ner, voluntarily and directly by the person concerned, after having previously
received sufficient information, and prior to scientific research, while at the

same time this consent may be withdrawn at any time and for any reason —

Article 6 § 2,
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* the principle of special protection for persons without the capacity to express
consent — Article 7,

¢ the principle of protection for personal integrity and respect for human vulnera-
bility in the context of advancing and applying scientific knowledge — Article 8,

* the principle of respecting the privacy of the persons concerned — Article 9,

* the principle of confidentiality of information regarding the persons concerned
— Article 9,

* the principle of respecting the equality of all human beings — Article 10,

* the principle of non-discrimination — Article 11,

* the principle of due regard being given to the importance of cultural diversity
and pluralism — Article 12,

* the principle of solidarity and international cooperation in the Declaration’s
propagation — Article 13,

* the principle of social responsibility for the promotion of health — Article 14,

* the principle of the right to enjoy the highest attainable standard of health —
Article 14,

* the principle of sharing the benefits resulting from scientific research with so-
ciety and the international community — Article 15,

* the principle of protecting future generations by taking account of the impact
of the life sciences — Article 16,

* the principle of protection of the environment, the biosphere and biological
diversity — Article 17.

The provisions of the Declaration require support for professionalism, honesty, in-
tegrity and transparency in taking decisions and in social dialogue, via the enabling of
pluralistic debate. These demands are tied to the functioning of independent and multi-
disciplinary Ethics committees, appointed pursuant to the provision of Article 19 of the
Declaration, with the purpose of:

* assessing research projects involving human beings in regard to ethical, legal,
scientific and social issues,

* offering counselling in regard to the ethical aspects that occur in clinical
settings,

* formulating recommendations and guidelines in the scope of this Declara-
tion’s regulations, based on the assessment of scientific and technological de-
velopments,

* fostering education, debate and social engagement in regard to bioethics.

States have a role to play in regard to promoting the specific provisions of this Decla-
ration — through legislative and administrational initiative, support for educational and
training programmes, and international cooperation — while measures within the scope
of promotion and dissemination are taken by UNESCO. Pursuant to Article 25 of the
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Declaration, this organisation strives to achieve this goal with the assistance of the In-

ternational Bioethics Committee.

Declaration on Human Cloning

The provisions of the Declaration on Human Cloning adopted by the General As-
sembly of the United Nations during the 59 session on 23 March 2005’ constitute the
expression of an initiative calling on states of the international community to undertake
measures towards:
* ensuring adequate protection for human life in the application of life sciences
— letter a,
* prohibiting all forms of human cloning — letter b,
* prohibiting the application of genetic engineering techniques detrimental to
human dignity — letter c,
* preventing the exploitation of women in the application of life sciences
— letter d,
* adopting and implementing domestic legislation aimed at putting the above
guidelines into effect — letter e.

As aside note to the issues related to human cloning, the Declaration also tackles the
matter of research into diseases affecting developing countries to the greatest degree. To
this end, the General Assembly called upon the states of the United Nations to take into
account such global problems as the HIV virus, tuberculosis and malaria in their policies
for financing research in the medical sciences — letter f.

In contrast to the Universal Declaration on Bioethics and Human Rights, the Decla-
ration on Human Cloning was not adopted unanimously, but with 87 voting in favour,
34 voting against, 37 abstaining and 35 absent."® As Symonides writes, the lack of consen-
sus between United Nation member states had already revealed itself during the work of
the Legal Committee, which began in August 2001." At the time France and Germany
tabled a motion for the inclusion of a point on the commencement of work on a new
convention in the agenda of the General Assembly of the United Nations." This conven-
tion was supposed to embrace a prohibition on reproductive cloning. Two key stances
emerged in the discussion among country representatives, with the discussion constitut-
ing a response to the motion submitted. One was for a prohibition on all forms of clon-

ing, also applying to the research on stem cells that is fundamental to the development

9 J. Symonides, op. cit., p. 26; B. Steinbock, Life Before Birth: The Moral and Legal Status of Embryos
and Fetuses, Oxford 2011, p. 301.
10 J. Symonides, op. cit., p. 29.
11 Ibidem, p. 26.
12 Ibidem, p.27.
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of contemporary genetics, while the other was for a prohibition on reproductive cloning
itself®. Those in favour of the first approach cited arguments connected to the protection
of human dignity and the ineffectiveness of prohibition limited purely to reproductive
cloning. Representatives of the countries taking this stance based their reasoning on
the conviction that an embryo signifies a human being, a consequence of which is that
its protection is subject to the system of human rights. They also emphasised the inef-
fectiveness of a prohibition limited to reproductive cloning due to the impossibility of
verifying whether such a prohibition is observed. Thus such an approach also ruled out
the possibility of therapeutic cloning. In addition, as representatives of states supporting
this view indicated, the development of scientific research in human cloning may lead
to new forms of violation of human rights. These apply to the threats to women, and in
particular those from impoverished communities, that might arise from the demand for
human egg cells.

On the other hand, the proponents of a prohibition on reproductive cloning cited the
goal of the motion tabled by France and Germany for the inclusion in the agenda of
the General Assembly of the United Nations of a point regarding measures towards the
establishment of a new convention. It applied only to the issue of reproductive cloning
and, according to those representing the second stance, this was precisely what should be
debated. They pointed out the urgent requirement for such a prohibition to be enacted
in the form of a convention, with the purpose of establishing universal legal regulations
that would be binding in character, thereby introducing an effective instrument guaran-
teeing protection in this respect. Due to the inability to reach an agreement, the Legal
Committee of the United Nations modified the direction of work, and in March 2005
— after four years of debate — the General Assembly adopted the Declaration on Human
Cloning, instead of a binding act of international law. Because of the general character
of the norms that the Declaration urges be respected, positions during the sittings of the
UN’s General Assembly were split, their boundaries marked by the dispute over estab-

lishing a prohibition on therapeutic cloning.

Convention for the Protection of Human Rights
and Dignity of the Human Being
with regard to the Application of Biology and Medicine

Unlike the declarations presented above, the Convention for the Protection of Human
Rights and Dignity of the Human Being with regard to the Application of Biology and
Medicine, known as the Convention on Human Rights and Biomedicine," is binding

13 Ibidem.
14 A. Plomer, The Law and Ethics of Medical Research: International Bioethics and Human Rights,
London — Sydney — Portland 2005, p. 75; J. Symonides, gp cit., p. 30.
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for its signatories. This act, adopted by the Committee of Ministers of the Council of
Europe on 19 November 1996 and opened for signature on 4 April 19975 entered into
force on 1 December 1999.1% As with the Universal Declaration on Bioethics and Hu-
man Rights, the Convention on Human Rights and Biomedicine is not restricted to is-
sues connected with the social consequences of the development of genetic engineering.
Its regulatory scope has a broader perspective — applying to the relations between the
system of human rights and the practical application of life and medical sciences. The
goal and subject-matter of this international agreement is defined by Article 1, which
determines that:

Parties to this Convention shall protect the dignity and identity of all human be-
ings and guarantee everyone, without discrimination, respect for their integrity and
other rights and fundamental freedoms with regard to the application of biology
and medicine. Each Party shall take in its internal law the necessary measures to

give effect to the provisions of this Convention.

The general provisions of the Convention emphasise the precedence of the welfare
of the individual over the interests of society or science and the legitimacy of taking
measures furthering fair access to health care, and also formulate general professional
standards regarding interventions in the area of human health. Its different chapters
regulate issues connected to the expression of consent by the person concerned for inter-
vention of a scientific or medical nature, privacy and the right to information, the human
genome, the conducting of scientific research, the removal of organs and tissues from
living donors for transplantation purposes, and a prohibition on the commercialisation
of the human body.

The issues related to the concept of a concerned person’s consent are regulated by the
provisions of Chapter II of the Convention. As Article 5 of the agreement determines,
for a medical intervention to be carried out the person concerned must give their free
and informed consent, after having been given the appropriate information regarding
the purpose and nature of the intervention, as well as the risk related to it. This consent
may be withdrawn by the person concerned at any time. An exception to this principle
expressed in Article 5 of the Convention is defined in this legal act’s Article 8, which
determines that in the event of intervention being essential — and when obtaining the
required consent is impossible — then the said intervention may be carried out without
the required acceptance on the part of the patient. The limits to this exception are de-

fined by the provisions regarding protection of persons incapable of expressing consent,”

15 Ibidem.
16 Ibidem.
17 Article 6 CETS no. 164.
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establishing protection for persons suffering from mental disorders,’® and requiring that
a patient’s wishes expressed beforehand be taken into account should it be impossible to
obtain the required consent.”

Protection of privacy and the right to obtain information is regulated by the provi-
sions of Chapter III of the Convention, which define:

* the right that everyone has to respect for private life in the context of informa-
tion about their health — Article 10 § 1,

* the right that everyone has to access information regarding their health, al-
though this right may be restricted by domestic law in the interest of the per-
son concerned — Article 10 § 2.

Legal issues connected to the human genome are regulated by the provisions of
Chapter IV of the Convention. These provisions prohibit discrimination due to a per-
son’s genetic heritage and prohibit the use of techniques of medically assisted procrea-
tion where their purpose is only to choose the child’s sex, unless such a choice is dictated
by the desire to avoid a hereditary disease, the occurrence of which is dependent on the
sex. Provisions in this chapter also define the principles for conducting predictive genetic
tests and the conditions for the admissibility of interventions on the human genome.
The provision of Article 12 of the Convention determines that these tests are subject to
counselling and may only be carried out for specified purposes — for health and related
scientific research. According to Article 13 of the same act, intervention in the human
genome is only permitted for prophylactic, therapeutic or diagnostic purposes, and then
on the condition that the intervention will not cause hereditary changes in this person’s
descendants.

The scope of freedom for scientific research in the field of biology and medicine is
determined by the provisions of Chapter V of the Convention. The provision of Article
16 of the Convention defines the catalogue of conditions essential for the admissibility
of scientific research on people, which embraces the following:

* no alternative method of research featuring comparable effectiveness,

* the proportionality of the risk borne by the person undergoing such research to
the potential benefits deriving from it,

* approval of the research project by the appropriate institution following its in-
dependent assessment to define the importance of the purpose of the research
and its ethical acceptability,

* informing the person undergoing such research of their rights,

* obtaining and documenting the necessary consent defined in the provision of
Article 5 of the Convention.

18 Article 7 CETS no. 164.
19 Article 9 CETS no. 164.
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In regard to persons lacking the capacity to express their consent, Article 17 of the
Convention stipulates an expanded catalogue of the conditions to be met for the admis-
sibility of scientific research on such people, covering:

* areal and direct benefit to this person’s health,

* the impossibility of conducting the research on persons capable of giving
consent,

* the consent defined in Article 6 given in writing,

* no objection expressed in other form by the person incapable of giving consent.

The condition for a real and direct benefit to the health of a person incapable of giving
consent may be waived as long as the following two demands are fulfilled:

* attaining results bringing significant scientific progress and ensuring benefit to
the person subjected to the research or other persons,
* minimal risk to the person undergoing the research.

‘The provisions of Chapter V of the Convention also define the principles in regard to
conducting research on embryos in vitro. Article 18 § 1 of this act established the obliga-
tion to ensure appropriate protection for embryos in vitro through a system of domestic
law if its regulations admit the possibility of conducting research on them, while § 2
prohibits the creation of human embryos for research purposes.

'The final chapters of the Convention — VI, VII, VIII, IX, X and XI — deal with trans-
plantation, taking particular care to ensure proper protection for those persons incapable
of giving consent for the removal of organs from their bodies; prohibit the commerciali-
sation of the human body; provide for sanctions in the event of violation of the Conven-
tion’s provisions; and focus on the relation with other regulations, on the public debate,

on the Convention’s interpretation and on its protocols.

Conclusion

The extension of international instruments in the field of human rights to embrace
a bioethical perspective constitutes a response from international organisations to the
social consequences of the development of genetics. Work on the preparation of interna-
tional standards intensified together with the first scientific publications diagnosing the
threats related to technology at the cutting edge of biology and medicine, such as genetic
discrimination.?” Global problems that demanded international initiatives were then out-
lined in the academic discourse. These initiatives led in turn to the formation of universal
norms of a declarative nature, as well as legally binding norms for the states of the Council

of Europe and the signatories to the Convention. The soft law norms call for the protection

20 P. Billings, M. A. Kohn, M. de Cuevas, J. Beckwith, J.S. Alper, M.R. Natowicz, Discrimination

as a consequence of genetic testing, “American Journal of Human Genetics” 1992, vol. 50.
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of the human genome, for the introduction of principles in the collection, processing, use
and storing of human genetic data, for establishing regulations reflecting bioethical stand-
ards and for the prohibition of cloning. Regulations of the Council of Europe set out the
legally binding standards in the protection of the dignity and identity of a human being

in regard to the application of biology and medicine where genetics plays a special role.
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SUMMARY
Public international law with regard
to the social consequences of the development of genetics

The extension of international instruments in the field of human rights to embrace
a bioethical perspective constitutes a response from international organisations to the
social consequences of the development of genetics. These initiatives led in turn to the
formation of universal norms of a declarative nature, as well as legally binding norms for
the states of the Council of Europe. The author focuses on the basic principles of: the
Universal Declaration on the Human Genome and Human Rights, the International
Declaration on Human Genetic Data, the Universal Declaration on Bioethics and the
Human Rights United Nations Declaration on Human Cloning, and the Convention
on Human Rights and Biomedicine — presenting the foundations of international bio-

ethics law with regard to the social consequences of the development of genetics.
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A few remarks on the interpretation
of European company law'

The position of European company law

in the Polish legal system

European company law belongs to company law systems in each Member State, Poland
included. The influence of European company law on Polish company law commenced
as soon as the Europe Agreement entered into force.? Thereafter, under Article 2 of the
Act concerning the conditions of accession of the Republic of Poland to the European
Union,’® constituting an integral part of the Accession Treaty of 2003* [Article 1(2)], Eu-
ropean company law officially became part of the Polish company law regime. Therefore,
European company law did not convert into national law, but — remaining distinct and
autonomous — merged into it and became part of it.” Consequently, domestic company
law remains in force in each Member State, accompanied by /acquis communautaire per-
taining to companies,® leaving the courts no choice but to apply not only Polish but also

European company law.

1 This article - financed the National Science Centre, Poland (Project no.2015/19/B/HS5/00002)
— is an English translation by Agata Izyk of the author’s article published in Polish in: Usus
Magister Est Optimus. Rozprawy prawnicze ofiarowane Profesorowi Andrzejowi Kubasowi, eds.
B. Jelonek-Jarco, R. Kos, J. Zawadzka, Warszawa 2016.

2 The Europe Agreement establishing an association between the European Communities and
their Member States on the one part, and the Republic of Poland on the other part, was drafted
in Brussels on 16 December 1991 (Dz.U. 1994 no. 11 item 38, as amended).

3 EU OJ L 236 (2003), p. 33.

4 Ibidem, p.17.

5 C. Mik, Metodologia implementacji europejskiego prawa wspélnotowego w krajowych porzqdkach
prawnych, [in] Implementacja prawa integracji europejskicj w krajowych porzgdkach prawnych, ed.
C. Mik, Toruri 1998, p. 21.

6 E. Letowska, ,Multicentrycznose” polskiego systemu prawa i wykladnia jej przyjazna, [in] Rozpra-
wy prawnicze. Ksigga pamigthowa Profesora Maksymiliana Pazdana, eds. L. Ogieglo, W. Popio-
tek, M. Szpunar, Krakéw 2002, p. 1127.
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The process of applying company law entails that a competent body (a court of law)
makes decisions, formulating an individual and concrete rule of conduct based on the
general and abstracts rules of law in force. To accomplish this, the rules of law must first
be decoded from legal texts by way of interpretation.” Decoding a rule of law in force
involves determining its syntactic and semantic elements distributed in legal acts, by
institutionally independent legislators by means of rules of interpretation. In real-life
situations, a rule of law may be decoded from either a piece of European law (whether
primary and secondary) or domestic law. The decision of the court of law may also be
based on rules of law which, although not expressly presented in a legal act, remain in
force due to their being drawn through logical deduction based on the rules of inference
(i.e. legal reasoning: logical and instrumental deduction of a rule from a rule, as well as
deduction based on the interpretative arguments of legal analogy and argumentum a for-
tiori, based on the premise that the institutional lawmaker is consistent as regards their
axiological evaluations).®

When in doubt over the interpretation of the wording of European acts of law, a na-
tional court may (and — should its ruling be final and absolute — must) apply to the Court
of Justice of the European Union (the “Court”) for a judgment to be delivered under
the preliminary ruling procedure. However, should no doubt arise, a national court (the
court of the last instance) may construe the law itself, having regard to the assumptions
of the acte clair doctrine; questions referred for preliminary rulings may also pertain to
doubts over the understanding of the acze clair doctrine per se.’

'The Court does not apply European company law, nor does it apply or interpret the
domestic company legislation of a given Member State. What the Court does is inter-
pret European company law in the course of a preliminary ruling procedure instigated
by domestic courts referring questions for preliminary rulings pursuant to Article 267

of the Treaty on the Functioning of the European Union (the TFEU), and determine

7 Z. Radwariski, M. Zielinski, Stosowanie i wykladnia prawa cywilnego, [in] System prawa pry-
watnego, vol. 1, Prawo cywilne — czgs¢ ogolna, ed. M. Safjan, Warszawa 2012, pp. 482-483, § 54.

8 Z. Ziembinski, Teoria prawa, Warszawa — Poznari 1978, pp. 125-129; more on the subject cf.
A. Godek, Zastosowanie derywacyjnej koncepeji wykladni prawa do rozstrzygania spraw ze sto-
sowaniem przepisow unijnych, ,Ruch Prawniczy Ekonomiczny i Socjologiczny” 2011, vol. 1,
pp- 21-39.

9 Cf. §§ 60-69 of the opinion of Advocate General Wahl of 13 May 2015 to the joint cases
C-72/14 and C-197/14, X and T.A. van Dijk. According to the Court: “the third paragraph of
Article 267 TFEU must be interpreted as meaning that a national court or tribunal against
whose decisions there is no judicial remedy under national law, such as the referring court, is
not required to make a reference to the Court of Justice of the European Union on the sole
ground that a lower national court, in a case similar to the one before it and involving the same
legal issue, has referred a question to the Court for a preliminary ruling; nor is it required to
wait until an answer to that question has been given” (C-72/14 and C-197/14, X and T.A. van
Dijk, § 2. All judgments of the European Court of Justice were accessed via: http://curia.eu-
ropa.eu).
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a Member State’s failure to fulfil its obligations under the treaties pursuant to Article 258
TFEU. The interpretation of European company law also accompanies hearing and de-
termining complaints for the annulment of a European act of law (Article 363 TFEU).

'The process of interpreting European company law is influenced by both the nature of

European company legislation and the nature of European law per se.

Distinctive features of European company law

European company law is specific in its character, which is reflected in: (a) the role it
plays in the EU internal market, (b) the means and manner of regulation, and (c) the

nature of the subject matter contemplated in acts of law.

European company law as one of the components of the internal market

European company law is a key element of the EU internal market.”” Companies enjoy
cross-border mobility as part of the freedom of establishment stipulated in Article 49
TFEU. The internal market provides the freedom of movement of goods, people, services
and capital under Article 26(2) TFEU. The fundamental freedoms percolate one another
and, consequently, the Court’s interpretation of one freedom affects (the understanding
of) the subject matter of the remaining ones. The general principles put forward by the
Court whilst construing the freedom of movement of goods greatly influence the inter-
pretation of the rules of law pertaining to the freedom of establishment. Let me quote
an example of the principle according to which the law takes into account the personal
statute of a company in line with the law of the state where it has been incorporated. The
origins of this rule may be traced back to the interpretation of the laws on the freedom of
movement of goods. In the landmark Cassis de Dijon case' the Court held that a Mem-
ber State may not restrict the access of goods produced in another Member State to its
territory exclusively on the grounds that such goods fail to conform to the conditions
set out in the laws and regulations of such a Member State.”? The principle of respecting

the personal statute of a cross-border company — in a state to which it has transferred its

10 Action Plan: European company law and corporate governance — a modern legal framework for more
engaged shareholders and sustainable companies, Strasbourg, 12.12.2012, COM(2012) 740, p. 4;
K.J. Hopt, Zhe Eurgpean Company Law Action Plan Revisited: An Introduction, [in] K. Geens,
K.J. Hopt, The European Company Law Action Plan Revisited, Leuven 2010, p. 18: Corporate
mobility is the very essence of the internal market. We should do everything fo promote it for the sake
of entrepreneurial freedom as well as for the healthy effect of competition.

11 120/78, Cassis de Dijon.

12 A. Wrébel, Znaczenie orzecznictwa “Cassis de Dijon” Trybunalu Sprawiedliwosci Wspélnot Euro-
pejskich a rozwdj europejskiego prawa Zywnosciowego, “Rejent” 1995, no. 10, p. 29.
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seat pursuant to the freedom of establishment — was expressly put into words later in the
widely quoted Uberseering case (C-208/00)."

More to the point, the rule put forward in the joint case of Keck-Mithouard'* may be
adapted so as to allow the assertion that the freedom of establishment may be restricted
only by such measures (rules) which regulate the access to a foreign market, and not
those regulating the functioning of companies on such a market. Rules aimed at hinder-
ing foreign companies’ access to the market may be enacted as long as their application
is reasonably justified. On the other hand, rules aimed at hindering a foreign company’s
functioning on the market — typically — fall within the blanket ban on discriminatory
treatment. Rules of law are deemed not to be in breach of the freedom of establishment
so long as they apply to all market participants on such a market (in other words, both
foreign and domestic companies) and do not impede foreign companies’ access to the
market any more than they do as regards domestic companies.” The Court expressly re-
ferred to the Keck-Mithouard rule in the Commission v. Portugal case (C-171/08). Ac-
cording to the Court, privileged shares “affect the position of a person acquiring a share-
holding as such and are thus liable to deter investors from other Member States from

making such investments and, consequently, affect access to the market.”

Manner of regulation of European company law

In consequence, European company law has reached an unprecedented degree of har-
monisation of domestic company law regulations when compared to other branches
of private law.” Yet European company law is far from being comprehensive, on the
contrary, it coordinates selected aspects of company law' and only to a necessary degree
[Article 50(2)(g) TFEU]. This selective method of regulation, i.e. a more detailed regu-
lation of individual branches of company law, e.g. the projected regulations of holding

companies, is envisaged as enabling law implemented by a European model of a group

13 C-208/00, ﬂberseering.

14 C-267/91 and C-268/91, Keck and Mithouard.

15 K. Steinke, Die Ubertmgbaréeil der Keck-Rechtsprechung des EuGH auf die Niederlassungsfreibeit,
Frankfurt am Main — Berlin — Bern — Bruxelles — New York — Oxford — Wien 2009, p. 251.

16 C-171/08, European Commission v. Portuguese Republic, § 67, C-212/09; European Commis-
sion v. Portuguese Republic, § 64, C-565/08; European Commission v. Italian Republic, § 67;
cf. also C-594/14, Simona Kornhaas v. Thomas Dithmar, § 28.

17 M. Lutter, W. Bayer, J. Schmidt, Europdisches Unternehmensrechts- und Kapitalmarktrecht,
“Zeitschrift fir Unternehmens- und Gesellschaftsrecht”, 2012, no. 1, p. 3, § 2; K.J. Hopt,
LEuropdisches Gesellschaftsrecht im Lichte des Aktionsplans der Europdiischen Kommission vom De-
zember 2012, “Zeitschrift fir Unternehmens- und Gesellschaftsrecht” 2013, no. 2, pp. 167-168.

18 Opinion of Advocate General Trstenjak of 2 June 2010 to the case C-81/09, Idrima Tipou AE
v. Ipourgos Tipou kai Meson Mazikis Enimerosis, § 25; A. Opalski, Europejskie prawo spotek —
zasady prawa europejskiego i ich wplyw na polskie prawo spolek, Warszawa 2010, p. 65.
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interest.”” Given that harmonization by way of directives applies only to selected com-
pany law institutions, there is no doubt that in other matters Member States may shape
their respective company law regimes freely, however, having regard for the fact that such
legislation must not restrict the fundamental freedoms guaranteed under the Treaties.?

The process of applying European company law is largely contingent on the effect of
the determination whether a given company law institution has been regulated by the
European legislator or — on the contrary — has been left to the discretion of the Member
States; e.g. in the Impaco Azul Lda case, the Court points out that Member States are
given autonomy as regards restricting the limitation of a member’s liability for the debts
of a company.” This point corresponds to the Idryma Typou AE case, where the Court
also ruled on a Member State’s autonomy, as regards restricting the limitation of a com-
pany’s liability to the value of its assets.”

Autonomous regulation at the European level adjoins autonomous legislation in do-
mestic jurisdictions, which is reflected in the interpretation of the subjective scope of
the freedom of establishment in the Daily Mail case®, further developed in the Cartesio
case?* and confirmed in the National Grid Indus® and Vale? cases. In the opinion of the
Court, whether a company may rely on the prohibition on restrictions of the freedom of
establishment (i.c. it is the addressee of Article 49 TFEU) depends greatly on whether
such a company falls within the scope of Article 54 TFEU under domestic law.

The distinctive nature of the subject matter of European company law
Experts in the field emphasise the fact that “to characterise the process of interpretation
of civil law (its provisions), it is paramount to have regard to the distinctive features of

”)7

civil law first,”” including in particular the fact that it regulates legal relations between

autonomous actors. Under company legislation, classified as private (civil) law, autono-

19 Taking the initiative on the issue has been announced in item 4.6. of the Action Plan -
COM(2012) 740, pp. 16-17. Cf. Response to the European Commission’s Action Plan on Company
Law and Corporate Governance by the former Reflection Group on the Future of UE Company
Law, “European Company and Financial Law Review” 2013, no. 3, pp. 325-326; P.-H. Conac,
Directors Duties in Groups of Companies — Legalizing the Interest of the Group at the European
Level, “European Company and Financial Law Review” 2013, no. 2, pp. 194-226. Cf. Forum
Europaeum on Company Groups, Eckpunkte fiir einen Rechtsrabhmen zur erleichterten Fiihrung von
grenziiberschreitenden Unternebmensgruppen in Europa, “Zeitschrift fir Unternehmens- und
Gesellschaftsrecht” 2015, no. 4, pp. 505-515.

20 Cf. § 31 of C-347/09, ]. Dickinger, F. Omer.

21 C-186/12, Impaco Azul Lda, § 35 ab initio.

22 C-81/09, Idryma Typou AE, § 40 and § 44.

23 81/87, Daily Mail.

24 C-210/06, Cartesio.

25 C-371/10, National Grid Indus.

26 C-378/10, Vale.

27 7. Radwariski, M. Zieliniski, op. cit., p. 478, § 51.
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mous entities take various roles (e.g. individuals and bodies corporate as shareholders
or members of multi-member governing bodies of a company), which in turn affects,
for example, the justification for qualifying the regulation of the relationship between
a company’s governing bodies as acts-in-law.® The interpretation of company legislation
greatly depends on whether the act of law under scrutiny regulates internal or external
relations pertaining to companies. On the one hand, application of general principles
of civil law, which concern external relations, i.e. relations between separate and unre-
lated entities, to internal relations between governing bodies of same company should
be done with caution.?” On the other, the general objective of regulations pertaining to
both spheres are indeed different, which is reflected in the Court’s purposive interpreta-
tion of European company law, e.g. in the Commission v. Spain case,*® where the Court
held that Spanish company law provisions contravene the second company law directive
(77/91/EC), to the extent in which they equal the pre-emptive right attached to shares
(and pertaining to internal relations within a company) with the right vested in the
holder of convertible (hybrid) debentures (and pertaining to external relations between
a company and its stakeholders). By the same token, in the Alfred Hirmann case pursu-
ant to a reference for preliminary ruling, the Court answered the following question: do
the provisions of the second directive aimed at maintaining (and thus protecting) share
capital preclude the situation where a company is obliged to reimburse the purchase
price for shares to a shareholder as a consequence of a share purchase agreement hav-
ing been rescinded? The Court provided a negative answer. Firstly, the second directive
regulates the internal relations between shareholders and a company under its articles
of association pertaining to the internal relations within a company exclusively, hence
it fails to touch on the issue of liability for a breach of a share purchase agreement. Any
compensation extended by a company for a breach of its disclosure obligations does not
fall within the meaning of the word “distribution”as provided in Article 15 of the second
directive.’! And secondly, a shareholder in entitled to return their shares to a company,
should such shares have been purchased as a result of a misrepresentation on the part
of the company, and such entitlement does not fall within the buy-back ban set out in
Article 18 of the directive.*

The clear distinction between the company’s internal and external relations finds its
merits also in matters concerning jurisdiction. In the opinion of the Court, the domes-

tic court in a Member State where insolvency proceedings have been instigated enjoys

28 L.e. not the relation between governing bodies, but “the relation between a body which adopts
a resolution and the persons appointed to another governing body (the management board)”.
Cf. Z. Radwariski, [in] System prawa prywatnego, vol. 2, op. cit., p. 181, § 38.

29 1 CSK 11/07, [in] OSNC 2008, no. 5, item 51.

30 C-338/06, Commission of the European Communities v. Kingdom of Spain, §§ 50-57.

31 C-174/12, Alfred Hirmann, §§ 27-32.

32 C-174/12, Alfred Hirmann, § 34.
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jurisdiction to hear and determine an action brought by the liquidator in insolvency
proceedings against the managing director of the debtor for reimbursement of payments
which were made after the company became insolvent, or after it had been established
that the company’s liabilities exceeded its assets.® The external relations, on the other
hand, are contemplated in cases pertaining to the liability of either members of a com-
pany’s governing bodies or its shareholders towards a company’s creditors. To quote one
example, in the view of the Court, the court having jurisdiction to hear actions seeking
to hold liable a member of the board of directors and a shareholder of a limited company
for the debts of that company, due to the fact that they have allowed the company to
continue in existence despite the fact that it had been underfinanced and thus should
have been would-up, is the same as the court having jurisdiction over the place where the

harmful event occurred or could have occurred occur.3

The distinctive nature of European company law

Lacquis communautaire is separate from both international law and the internal law of
Member States.® The distinctive nature of (European) company law is reflected in its
(a) autonomy, (b) applied methods of interpretation, and (c) significance for pro-Euro-

pean interpretation of domestic company legislation.

Autonomy

Institutions and terminology under EU company legislation are, in principle, autono-
mous, i.e. the manner in which they are interpreted should be grounded on EU legisla-
tion exclusively, unless a given piece of legislation contains express references to domes-

tic legislation for determining the meaning and scope of a contemplated term.

The Court has consistently held that it follows from the need for uniform applica-
tion of European Union law and from the principle of equality that the terms of
a provision of that law which makes no express reference to the law of the Member
States for the purpose of determining its meaning and scope must normally be
given an autonomous and uniform interpretation throughout the Union, having
regard to the context of the provision and the objective pursued by the legislation

in question.*

33 C-295/13,H,,§ 1.

34 C-147/12, OFAB, Ostergétlands Fastigheter AB, § 55(i).

35 M. Safjan, Europeizacja prawa prywatnego — ewolucja czy rewolucja. Perspektywa orzecznicza,,
[in] Aurea praxis aurea theoria. Ksigga pamigtkowa ku czci Profesora Tadeusza Ereciriskiego, eds.
J. Gudowski, K. Weitz, vol. 2, Warszawa 2011, p. 2514.

36 C-396/09, Interedil Srl, in liquidation, § 42.
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Methods of interpretation

'The Court resigned from formulating its own methods of interpretation; instead it uses
the familiar, traditional methods of textual, systemic, functional, historic and compara-
tive interpretation. The methods are subject to the principle of uniform interpretation,
aimed at ensuring that /acquis communautaire is uniformly construed, interpreted and
applied EU-wide.”

The Court interprets the law with regard to its regulatory context and the aim to
which the legislator aspired (thus the significance of the functional approach to
interpretation),® contemporaneously taking into consideration all methods of inter-
pretation, i.e. the Court does not rest upon having linguistically construed a rule from
an explicit and unambiguous piece of legislation.”” In line with the so-called theory of
derivative interpretation (the derivative concept of legal interpretation), the process of
construing a law commences with linguistic interpretation, the results of which must be
further verified by way of external rules (systemic and functional interpretation).*

To quote one example: in the judgment in re Michael Timmel the Court construed
Article 14(2)(b) of the prospectus directive with a view to determining whether a pro-
spectus must be made available at both the issuer and the intermediary’s offices. The
dilemmas pertaining to the interpretation of this article arose as a consequence of dis-

crepancies between the language version of the directive.

The referring court points out that according to the German version of that provi-
sion the base prospectus must be made available to the public at the registered office
of the issuer or at the offices of the financial intermediary, whereas according to the
versions of the provision in Spanish, English and French that prospectus must be

available in both places.®

37 C. Mik, Europejskie prawo wspélnotowe, Warszawa 2000, p. 685, § 1673.

38 The opinion of the Advocate General Verica Trstenjak of 2 June 2010 to the case C-81/09,
Idryma Typou AE and case law quoted in annotation 23 thereto.

39 J. Wréblewski, Rozumienie prawa i jego wykladnia, Wroctaw 1990, pp. 76-88; Z. Radwanski,
Derywacyjna koncepcja wykladni polskiego prawa prywatnego a wyktadnia prawa Unii Europejskie,
[in] Aurea praxis..., op. cit., p. 2508 et seq.

40 Z. Radwarniski, Uwagi o wykladni prawa cywilnego, ,Ruch Prawniczy Ekonomiczny i Socjo-
logiczny” 2009, no. 1, p. 12; A. Wentkowska, Interpretacja in dubio pro communitate — dyrektywa
wykladni proeuropejskici w orzecznictwie sqdow polskich, [in] Doswiadezenia prawne pierwszych
lat czlonkostwa Polski w Unii Europejskiej, eds. S. Biernat, S. Dudzik, Warszawa 2011, p. 148.

41 Directive 2003/71/EC of the European Parliament and of the Council of 4 November 2003 on
the prospectus to be published when securities are offered to the public or admitted to trading
and amending Directive 2001/34/EC, EU OJ L 345, 31/12/2003 P. 0064.

42 C-359/12, Michael Timmel, § 61.
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'The Court indicated that “in this regard, it is to be recalled that a text which, by reason
of divergences between the various language versions, does not lend itself to a clear and
uniform interpretation must be interpreted by reference to both the purpose and the
general scheme” of 2003/71/EC directive.” §§ 4 and 10 of the recitals of the directive
clearly state that the directive aims to ensure investor protection and the widest possible

access for undertakings to investment capital EU-wide:

[...] those objectives could be undermined in the situation where the issuer’s office
is in a different Member State from that of the financial intermediary, since a pro-
spectus made available to the public only in paper form would then be available only

at one of those two offices.*
Such a result of interpretation is reinforced by the general structure of the directive.

Since Article 14(7) of the Prospectus Directive requires that, where the prospectus
is made available by publication in electronic form, a paper copy be delivered to the
investor, upon his request, by the issuer or the financial intermediaries, it is necessary
for the financial intermediaries to have a copy of the prospectus in order to be able

to perform that obligation.®

Ergo, Article 14(2)(b) of the prospectus directive should be construed and interpreted
in such a way as to allow the interpreter to conclude that a prospectus be made available

in the office of the issuer and the financial intermediary both.*

Inference of legal rules

Decoding a company law rule in force does not cease at reading it according to the rules
of language. In force are also rules deducted from rules, in line with the rules of logical
inference. The Court referred to reasoning based on legal inference as well as logical rea-
soning based on the premise that the lawmaker is consistent in their axiological evalu-
ations (a_fortiori, per analogiam reasoning) whilst interpreting the subject matter of the
freedom of establishment. For instance, in its judgment iz 7e Jochen Dickinger, Franz
Omer the Court based its a maiori ad minus reasoning on a rule encoded in Article 49
of TEEC, subject to its interpretation in one of its previous cases. The said rule applies

to an operator offering betting and gaming services in another Member State provided

43 Ibidem, § 62.

44 Tbidem, § 65.

45 Ibidem, § 67 ab initio.

46 Ibidem, § 4 of the judgment. Therefore, it must be pointed out that Polish wording of Article
14(2)(b) contains an alternative ,and/or” not cumulative “and.”
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that it uses intermediaries having offices in the same Member States as its clients.” In
the opinion of the Court “that article applies a fortiori where the operator of games of
chance makes use not of intermediaries but of a mere provider of computer support
services in the host Member State.”™

On a different occasion, in the judgment iz re Commission of the European Commu-
nities v. Federal Republic of Germany the Court used a simili reasoning on the grounds
of a rule of law it read in one of its previous judgments, in light of which “it would be
incompatible with the right of freedom of movement were a citizen of the European
Union, in the Member State of which he is a national, to receive treatment less favour-
able than that which he would enjoy had he not availed himself of the freedoms offered
by the Treaty in relation to movement.” The Court believes that such reasoning applies

per analogiam to persons, who exercise their fundamental freedom of establishment:

In so far as the effect of the transitional provisions is that psychotherapists estab-
lished in Germany who established themselves outside that Member State dur-
ing the reference period and then returned to Germany before 1 January 1999 are
less favourably treated than psychotherapists who remained in Germany during the
same period, those provisions are incompatible with the provisions of the Treaty

concerning freedom of establishment, unless they can be justified.®

Direct and indirect application of European company law

'The rules of European company law — though autonomous — are becoming part of do-
mestic legislation (pertaining to company law). The effectiveness of Z’acquis requires that
the rulings be twofold:

Firstly, a prospective conflict between domestic and European rules should be settled
with regard to the principle of the priority of European law. This principle has been
worked out in the Court’s case law (see Costa/E.N.E.L, 6-64), although — as empha-
sized by the (Polish) Constitutional Court — it transpires “indirectly from a number of

provisions of the Treaties, including but not limited to, those determining the obliga-

47 C-243/01, Piergiorgio Gambelli and Others, § 58.

48 C-347/09, Jochen Dickinger, Franz Omer, § 37 in  fine, cf. also C-470/13, Generali-Providencia
Biztosité Zrt v. Kozbeszerzési Hatésdg Kozbeszerzési DontSbizottsag, § 36. According to
the Court’s judgment, Articles 49 and 56 of TFEU do not contravene with application of
domestic provisions enabling contracting authorities to exclude economic operators, infer alia,
for serious professional misconduct, such as infringement of antitrust rules, as such misconduct
may render an economic operator’s integrity questionable.

49 C-456/05, Commission of the European Communities v. Federal Republic of Germany, § 58.

50 Ibhidem, § 59.
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tions of Member States as regards enforcement of European legislation.” From the
perspective of legal practitioners applying the law, the principle is given the weight of
a rule of systemic interpretation.

Secondly, where European law cannot be applied directly, the gap is filled with a do-
mestic rule of law, construed with regard to the contents and the objective of a directive.
In such cases, the rulings returned by courts rely on domestic legislation, whereas Eu-
ropean company law serves as a point of reference.”? The obligation to construe the law
having regard to European legislation transpires from both Article 4(3)(2) of the Treaty
on the European Union obliging Member States to undertake all measures, and the
Constitution of the Republic of Poland.” The emphasis on the “indirect” application of
European company law allows the conclusion to be drawn that “the obligation to inter-
pret company law provisions in line with European company law entails in fact the pri-
ority rule, hence, it is justified that it be qualified as systematic rule of interpretation.”*
However, it must be realised that direct application of European law and pro-EU in-
terpretation of domestic law are categorically different phenomena. While applying the
priority principle a court applies a rule of European law, whereas pro-EU interpretation
is applied in the course of construing domestic laws.

Bearing in mind the principle of the priority of European law, a national court hearing
a given case applies the rule expressed in EU legislation. On the other hand, construing
a piece of legislation in line with the pro-European interpretation of company law, the
court interprets the national law as far as possible with the purpose and the wording of
the directive serving as a point of reference,” having regard to all domestic methods of
interpretation, bearing in mind the ban on contra legem interpretation.. Implementing
the proposition of pro-European interpretation of law entails either accepting this result
of domestic interpretation, which is the closest to the purposes of the directive (in the
light of the secondary preferential rule of interpretation), or — should the purpose of
a given piece of domestic legislation not be expressly exhibited by the national legisla-
tor — having regard to the purpose of the directive whilst determining the meaning and

sense of the wording within a given functional context.*®

51 Item II1.2.2 of obiter dicta to the judgment of Poland’s Constitutional Court iz re SK 45/09,
OTK-A 2011, no. 9, item 97.

52 A. Kalisz, Wykladnia i stosowanie prawa wspélnotowego, Warszawa 2007, p. 49.

53 The judgment of Poland’s Constitutional Court in re K 2/02, OTK-A 2003, no. 1, item 4,
pp- 59, 68.

54 7. Radwaniski, M. Zieliriski, op. cit., p.537, § 184.

55 C-106/89, Marleasing.

56 U. Babusaux, Die richtlinienkonforme Auslegung im deutschen und franzisischen Zivilrecht. Ein
rechtsvergleichender Beitrag zur europdischen Methodendiskussion, Baden-Baden 2007, p.41;J. Na-
pierata, Uwagi na temat wykladni prawa krajowego zgodnej z dyrektywami europejskiego prawa
spotek, ,Czasopismo Kwartalne Calego Prawa Handlowego, Upadlo$ciowego oraz Rynku Ka-



88 | Adam Mickiewicz University Law Review

Conclusion

In order to hear and determine a given case pertaining to company law, the national court
must often untie the knotty dilemma of interpreting EU company law, which may occur
in two situations: (a) either when the national court applies EU provisions directly (e.g
applying the regulation pertaining to the European company or directly effective provi-
sions of company law directives, or when such provisions must be directly applied in /ieu
of domestic provisions in line with the principle of priority of EU law), or (b) when the
national court desires to interpret domestic company law provisions in a pro-European
manner, which in turn requires that a rule(s) of European law be decoded and serve as
a point of reference. In both situations, the national court — when in doubt as to the in-
terpretation of European law — may (and — should its ruling be final and absolute — must)
refer to the Court of Justice of the European Union for preliminary ruling. By the same
token, should the courts be left with no doubt, they are both authorised and obliged to
conduct interpretation of European company law using in its own endeavour.

'The application of European company law by domestic courts entails prior interpreta-
tion of EU legislation. In addition, decoding the EU legislative model serves as a refer-
ence point in the indirect application of European company law by way of pro-European
interpretation of domestic company law. Researching the manner for determining the
model providing the point of reference in interpretation of European company law and
pro-European interpretation of domestic company law is based on the following prem-
ises (research hypotheses):

Firstly, the manner of interpretation of European company law is affected by both the
specific nature of European company law and /‘acquis communautaire. The proposition
of the autonomous interpretation of European law entails both a premise regarding the
scope of the application of rules decoded from European acts of law (autonomy of regu-
lation) and the manner of interpretation of such rules (uniform interpretation).

Secondly, interpretation methods are subject to the principle of uniform interpreta-
tion, which aims to safeguard uniform understanding and application of /’acquis EU-
wide. The principle is crystallised by way of: (i) having regard to all language versions
of acts of law deemed authentic, (ii) interpreting secondary company law in line with
primary sources of law, including in particular the fundamental principles of European
law, (iii) interpreting rules of law with regard to their context and purpose (functional
interpretation), contemporaneously bearing in mind all methods of interpretation and
not ceasing the process upon having construed an unambiguous and explicit piece of

legislation.

pitatowego” 2008, no. 3, p. 361; K. Oplustil, O potrzebie proeuropejskiej wykladni polskiego prawa
spolek, ,Przeglad Prawa Handlowego” 2010, no. 9, p. 5.
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Thirdly, when undertaking pro-European interpretation one must (i) have regard to
all domestic methods of interpretation, (ii) in line with the blanket ban on contra legem
interpretation, and (iii) bear in mind the purpose and wording of a directive serving as
a point of reference for pro-European interpretation, as far as possible. “As far as possi-
ble”is rightly construed as a degree of openness to the interpretation of domestic provi-

sions having regard to the purpose of a directive.
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SUMMARY
A few remarks on the interpretation of European company law

The application of European company law by domestic courts entails prior interpreta-
tion of EU legislation. Firstly, the manner of interpretation of European company law
is affected by both the specific nature of European company law and /acquis communau-
taire. Secondly, interpretation methods are subject to the principle of uniform interpre-
tation, which aims to safeguard uniform understanding and application of Z’acquis EU-
wide. Thirdly, when undertaking pro-European interpretation one must (i) have regard
to all domestic methods of interpretation, (ii) in line with the blanket ban on conzra legem
interpretation, and (iii) bear in mind the purpose and wording of a directive serving as

a point of reference for pro-European interpretation, as far as possible.
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The validity of the principle of mutual trust
between the EU Member States in mutual assistance
for the recovery of public claims'

Introduction

The flow of capital among states and continents, including the migration of people that
increases each year, has entailed that states must establish legal regulations that prevent
fraud and budget losses. Europe witnessed such actions as early as the Interwar Period,
primarily consisting in establishing legal mechanisms aimed at avoiding double taxa-
tion® The first normative act adopted by the present European Union that directly gov-
erned mutual assistance of the Member States for the recovery of public claims was the
Council Directive 76/308/EEC of 15 March 1976 — on mutual assistance for the recovery
of claims resulting from operations forming part of the system of financing the Euro-
pean Agricultural Guidance and Guarantee Fund, and of agricultural levies and customs
duties®. This act was implemented as a consequence of the failure to enforce the claim for
recovering public claims that emerged prior to its enactment.

From 1976 until now, cooperation between the EU Member States has been gradually
strengthened through expanding the subjective scope to new categories of public claims,
establishing three separate cooperation forms, most notably the possibility to recover

claims arising in one state by authorities of another state, and establishing separate in-

1 This article was written on the basis of the project financed by the National Science Centre
under the decision of the Director of the National Science Centre dated 13 October 2011, deci-
sion no. DEC-2011/01/D/HS5/01526.

2 V. more. F. Cannes, The Historical Development of the Exchange of Information for Tax Purpos-
es, [in] Exchange of Information for Tax Purposes, ed. O.Ch. Giinther, N. Tuchler, Wien 2013,
pp. 18-22.

3 Council Directive 76/308/EEC of 15 March 1976 on mutual assistance for the recovery of
claims resulting from operations forming part of the system of financing the European Agri-
cultural Guidance and Guarantee Fund, and of agricultural levies and customs duties (Official
Journal of the European Union No 333 of 24 December 1977), hereinafter referred to as Direc-
tive 76/308/EEC.
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stitutional frameworks of cooperation.* In the current legal status, the basic EU legal
acts are the Council Directive No 2010/24/EU of 16 March 2010 concerning mutual
assistance for the recovery of claims relating to taxes, duties and other measures,’ and the
Commission Implementing Regulation (EU) No 1189/2011 of 18 November 2011, which
lays down detailed rules in relation to certain provisions of Council Directive 2010/24/
EU concerning mutual assistance for the recovery of claims relating to taxes, duties and
other measures.®

The aforementioned EU legal acts have already been analysed by researchers from
many European countries.” Council Directive 2010/24/EU was implemented into the
laws of all the EU Member States. In practice, mutual assistance between the EU Mem-
ber States for the recovery of claims relating to taxes, duties and other measures cov-
ers millions of euros. In 2011 the total amount of the recovered amounts amounted to
€62,475,879. In 2012 this amount significantly declined to €32,076,738. However, 2013
witnessed the growth to € 41,115,223.%

The aim of this study is to analyse the current international cooperation in the recov-
ery of public claims in view of the principle of mutual trust between the Member States,
which forms the basis for such cooperation. The characteristic feature of mutual assis-
tance for the recovery of public claims is to assist the other Member State without ac-
quiring any mutual benefits automatically and being sure that the assisted Member State
will be equally committed to executing the request for assistance received from another
Member State. In the light of the foregoing, it is necessary to analyse the provisions of
Directive No 2010/24/EU and of Regulation No 1189/2011 with respect to the building
of mutual trust between the Member States, i.e. which provisions are appropriate for im-
plementing this principle and which provisions are contrary to it. The principle of trust
is also manifested in practical terms, i.e. the actual financial effects of assistance provided
by the Member States. It will be discussed separately on the basis of figures provided by
the central liaison offices in the Czech Republic, Latvia, Poland, Portugal, Slovakia and

4 V. more: J. Olszanowski, W. Piatek, The development of mutual assistance of EU Member States for
the recovery of public claims, “Law Review” 2014, vol. 2, pp. 68-69.

5 OJ EU L 84 of 31 March 2010

6 OJ EU L 2011.302.16 of 19 November 2011.

7 R. Seer, Die Vollstreckungsamtshilfe in Steuersachen nach der neu gefassten Beitreibungsrichtlinie
2010/24/EU, ,JWB” 2011, vol. pp. 145-152, 1. Gabert, Deutsche Beitreibungsamishilfe nach dem
EU-Beitreibungsgesetz (EU-BeitrG): Uberblick und Beziige zum Ertragsteuerrecht, “Finanz-
Rundschau” 2012, vol. 15, pp. 707-715, B. Ludwig, Das neue EU-Vollstreckungsamishilfegesetz,
»SWI” 2012, vol. 7, pp. 323-328, M. Kortz, Grenziiberschreitende Vollstreckung von Steuerforder-
ungen im EU-Raum nach dem EU-Beitreibungsgesetz vom 7.12.2011, “Der Betrieb” 2012, vol. 43,
pp. 2422-2427; ]. Olszanowski, W. Piatek, The development of mutual assistance of EU Member
States for the recovery of public claims, “Law Review” 2014, vol. 2, pp. 69-76.

8 V. more: EU and International Tax Collection News 2014, vol. 1, p. 4.
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Sweden. Those states provided the authors of this study with detailed responses to ques-

tions about the practical aspects of mutual assistance for the recovery of public claims.

Content and significance of the principle of trust

The principle of trust is not directly specified in the provisions of Directive 2010/24/EU
and of Regulation No. 1189/2011. This principle, however, results from the entire legal
regulations governing mutual assistance for the recovery of claims relating to taxes, du-
ties and other measures. The truth is that the Member State applying for assistance, ex-
cept for making the request for such assistance, is not authorized to force the authorities
of the requested Member State to apply specific legal measures necessary to perform the
request or counteract the inactivity with respect to its performance.” However, the basis
for efficiency and effectiveness of mutual assistance for the recovery of tax claims should
be the existence of trust between individual Member States, according to which the of-
ficials of relevant authorities of each Member State make as much effort as possible to
assist the authorities of another Member State and obtain such assistance.

This principle is indirectly expressed in the assumptions of the preamble to Directive
2010/24/EU, and it needs to be achieved through performing its provisions. Striving for
better security of the financial interests of the Member States, and for the neutrality of
the internal market, including the growth in efficiency and effectiveness of assistance,
cannot be achieved without the principle of trust. If a specific member State desired to
reap the benefits of cooperation without being ready to assist other member States, then
such assistance would be of a unidirectional nature. There would not be any opportunity
to equally secure the financial interests of all the Member States and this would be con-
trary to the principle of equal treatment of domestic and foreign claims by the Member
State specified in Article 13(1) of Directive 2010/24/EU.

The principle of trust, which forms the basis for the existence and operation of the
European Union with respect to mutual assistance for the recovery of public claims,
provides that the relevant tax officials of each Member State that cooperate as part of
mutual assistance for the recovery of public claims take such actions based on the imple-
mented EU and domestic laws that lead to the most efficient and effective response to
the request of another Member State.

The validity of such principle is a sine qua non condition of the implementation of
the goals that constitute the basis for mutual assistance between the Member States for
the recovery of the public claims. The trust between the Member States, most notably
between the officials appointed to perform requests for assistance is built not on the

9 Therefore, some representatives of the doctrine claim that one of the principles of mutual as-
sistance is the passive effect of the authorities of the applicant Member State on the authorities

of the requested Member State. V. R. Seer, op. ciz., p. 149.



94 | Adam Mickiewicz University Law Review

basis of the general assumptions and ideas governing the existence of the European Un-
ion, but rather on the basis of the mutual involvement in actions taken by the Member
States, aimed at protecting financial interests. The absence of mutual trust, or a low level
of trust, should provoke questions about the sense of such mutual assistance, the need to
maintain in each Member State the qualified officials of public administration responsi-
ble for such assistance, and the activity of the EU legislature.

Despite the crucial role of the principle of trust in terms of the efficiency and ef-
fectiveness of mutual assistance, it is hard to simply determine how much it effectively
applies in individual Member States, or to what extent it has been replaced with a lack
of trust in the success of mutual assistance for the recovery of public claims. The valid-
ity of the principle of trust may be analysed from a twofold point of view. The formal
point of view analyses the legal regulation that forms the basis for assistance. From the
material point of view, the existence of the principle of trust may be reviewed in terms of
the effectiveness of mutual assistance between the Member States. Those issues will be

discussed in the two subsequent chapters of this study.

Normative approach of the principle of trust

The regulations favourable to establishing the principle of trust

'The analysis of Directive 2010/24/EU gives rise to the formulation of the principle of
full trust between the EU Member States. Such a conclusion seems to be natural, since
the mechanisms of mutual confidence between the EU Member States were established
in such a way that they contribute to the maintenance of full trust. Among all the provi-
sions of the EU law in this field, special attention needs to be focused on the following
regulations.

Firstly, the building of trust is fostered by the exchange of information between the
EU Member States without prior request. This is set forth in Article 6 of Directive
2010/24/EU. On the one hand, the spontaneous exchange of information means that
there is no obligation to provide such information, but on the other hand the Member
State may voluntarily inform the relevant authority of the other Member State about
events that may require its financial interests to be protected. The basic advantage of this
cooperation between the Member States is the possibility to provide a specific Member
State with some unexpected and valuable information. Further, the receiving Member
State does not need to make any efforts to this extent.!” Each Member State that pro-
vides information in this way probably hopes that such information will also be sub-
mitted to them in the event that tax is returned to the entity seated or residing in such
a Member State.

10 Y. Jeong, Spontaneous exchange of information, [in] Exchange of Information..., op. cit., p. 459.
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Secondly, trust may grow thanks to the presence of officials of the applicant Member
State in administrative authorities and their participation in administrative proceedings.
Pursuant to Article 7 of Directive 2010/24/EU, officials authorised by the applicant au-
thority may — in order to support mutual assistance — be present in the offices where the
administrative authorities of the requested Member State carry out their duties, while
administrative enquiries are carried out in the territory of the requested Member State;
and they may assist the competent officials of the Member State during court proceed-
ings in that Member State. Article 7(2) of Directive 2010/24/EU provides for further
forms of cooperation, such as the possibility to interview individuals and examine re-
cords made by officials of the applicant Member State, in so far as it is permitted under
the legislation in force in the requested Member State. In the reference books about this
form of cooperation it was noticed that its main disadvantage is the lack of influence of
the officials of the applicant authority on the enforcement measures conducted by the
officials of the requested authority." The lack of explicit regulation on this matter should
not, however, overshadow the positive aspects arising from the mutual actions taken by
the officials of two Member States in order to perform a specific public obligation.?
Thanks to their visit to the authority of the requested Member State, the officials of the
applicant Member State have greater access to information and the method of taking
enforcement actions by the officials of the requested Member State.” The use of this
form of cooperation by the Member State may affect the building of trust between the
officials in non-legal areas. The opportunity for common meetings and work, and mutual
observation of the officials’working methods, may contribute to increasing or undermin-
ing the mutual trust.

Thirdly, a major novelty in mutual assistance implemented in Article 12(1) of Di-
rective 2010/24/EU is the uniform instrument permitting enforcement in the request-
ed Member State without any act of recognition, supplementing or replacement in
that Member State. Directive 2010/24/EU is novel in comparison with the heretofore
legal frames of mutual assistance. This uniform instrument permits enforcement in legal
transactions and demonstrates the validity of the principle of trust. The regulation en-
sures that the uniform instrument permitting enforcement issued in one Member State
constitutes the exclusive basis for enforcement actions in any other EU Member States.

Fourthly, considering the validity of the principle of trust, a positive role is played
by the Member States’ renunciation of all claims on each other for the reimbursement

of costs arising from any mutual assistance as set forth in Article 20(2) of Directive

11 L. Gabert, Deutsche Beitreibungsamtshilfe nach dem EU-Beitreibungsgesetz (EU-BeitrG): Uberblick
und Beziige zum Ertragsteuerrecht, “Finanz-Rundschau” 2012, vol. 15, pp. 712-713.

12 R. Seer, op. cit., p. 150.

13 J. Lao, The Council Directive concerning Mutual Assistance for the Recovery of Claims, [in] Ex-
change of Information..., op. cit., p. 314.
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2010/24/EU. This rule is not contrary to its exceptions set forth in Article 20(2)—(3) of
Directive 2010/24/EU, which are of a specific nature. Formally, the principle of trust
operated to such an extent that the Member States decided in advance to renounce all
claims for the reimbursement of costs arising from any mutual assistance, irrespective of
their amounts or sources.

Fifthly, mutual trust is inspired by the obligations of the applicant Member State and
the requested Member State to forthwith inform each other about any and all events
that are crucial in terms of the execution of the request for assistance. This obligation
is specified in the individual provisions of Directive 2010/24/EU and of Regulation
No 1189/2011. 'The requested authority is obliged to inform the applicant authority of
the grounds for refusing a request for information [Article 5(4) of Directive 2010/24/
EU], a request for notification [Article 8(3) of Directive 2010/24/EU], or a request for
recovery of claims [Article 13(2) of Directive 2010/24/EU]. The duty of mutual infor-
mation is essential in the case of disputes concerning the enforced claim [Article 14(2)
and (4) of Directive 2010/24/EU], any amendment to its request for recovery or of the
withdrawal of its request [Article 15(1) of Directive 2010/24/EU], or any actions that
interrupt, suspend or prolong the limitation period of the claim [Article 19(3) of Direc-
tive 2010/24/EU]. On the other hand, Regulation No 1189/2011 frequently provides that
the requested authority must acknowledge as soon as possible the receipt of the request
for information [Article 7 of Regulation No 1189/2011], the request for notification [Ar-
ticle 12(1) of Regulation No 1189/2011], or the request for recovery or for precautionary
measures [Article 19(1) of Regulation No 1189/2011].

Regulations undermining the principle of trust
Although the provisions of Directive 2010/24/EU and of Regulation 1189/2011 aim at
effective mutual assistance between the Member States for the recovery of claims relat-
ing to taxes, duties or other measures, and thus establishing the principle of trust, those
provisions also include some provisions that may undermine mutual trust. They include
mechanisms that allow the Member State to renounce the request for assistance made
by the authority of the applicant Member State, and negative reasons that curb the obli-
gation to cooperate, associated with the limitation period and the claim amount.
Limits to the requested authority’s obligations to grant mutual assistance are set forth
in Article 18 of Directive 2010/24/EU. Except for some vague premises, such as seri-
ous economic or social difficulties in the requested Member State as a result of the
performance of the request for recovery, this provision includes two specific premises
concerning the refusal to cooperate. The first one is the expiry of the 5 year period from
the deadline for claim payment in the applicant Member State to the date of making the
first request for assistance. According to the second premise, the claim amount should

be for a minimum of € 1,500.
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By focusing only on those two reasons, despite the fact that their occurrence does not
automatically give rise to assistance but only grants such a right to another Member
State, the existence of those premises may undermine the trust between the Member
States, and consequently reduce the efficiency of mutual assistance. On the one hand,
bearing in mind the fact that the limits of amounts and of time limits for the granted
assistance were implemented on purpose, it would completely develop, if any barriers to
this extent were eliminated and, at the same time, attention was drawn to the elimina-
tion of such legal regulations and practices that make mutual assistance for the recovery

of public claims ineffective.

Practical approach of the principle of trust

When not considered in its formal form, the principle of trust is primarily and essen-
tially of a practical nature, which may be indirectly seen from figures concerning the
number of requests made by individual EU Member States for assistance in each of its
existing forms, and from the actual financial benefits acquired by the states from their
claimed debts. First of all, it is noteworthy that the available data do not give rise to the
formulation of this thesis concerning the complete and unobstructed principle of trust
between the EU Member States in mutual assistance for the recovery of public claims.

As for Poland’s experience in the analysed period, in 2013 Poland provided other
states with 290 requests for information, 106 requests for notification and 65 requests
for claims at the aggregate amount of € 26,341,545.18 and in total received from all the
EU Member States 891 requests for information, 595 requests for notification and 1445
requests for claims at the aggregate amount of € 98,855,236.31. In the first 10 months of
2014 the activity of the Polish administrative authorities considerably increased as they
sent other Member States 917 requests for information (received only 579 requests), 98
requests for notification (received 295 requests) and 332 requests for recovery of claims
totalling € 1,966,668.20, and received from other Member States 2377 requests amount-
ing in total to € 63,417,990.34.® Both the number of requests and amounts of the re-
covered claims prove the significance of and the need for the cooperation between the
Member States with respect to the recovery of public claims. However, the Polish Cen-
tral Liaison Office has not disclosed any information on the amounts of the effectively
recovered claims requested by other EU Member States in 2013 and 2014.

In 2013 the Czech Republic made 24 requests for information, 6 requests for notifica-
tion and 113 requests for recovery, and received 102 requests for information, 47 requests

for notification and 113 requests for recovery. In 2014 this Member State made 37 re-

14 V. more: J. Lao, gp. cit., pp. 321-322.
15 Letter of the Head of the Tax Chamber in Poznan dated 16 December 2014, No KO/061-
0042/14/BIP (executed in response to the authors’ request).
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quests for information and received 121 requests of the same from other Member States,
made 112 requests for recovery (and received 170 requests), and it did not make any
requests for notification (but received 26 requests from other Member States). Further,
in 2014 the Czech Republic made requests for recovery of claims totalling € 150,013,661,
whereas the received requests amounted in total to € 324,727.90 (in 2013 this amount
was € 86,714.97, whereas the received requests amounted to € 198,020.98).% Just like the
Polish Central Liaison Office, the Czech office did not provide any data showing the
actual amounts of the recovered claims.

In 2014 Slovakia made 11 requests for information (with 52 requests of the same kind
in 2013), 10 requests for notification (4 requests in 2013) and 63 requests for recovery
(100 requests for recovery in the previous year). On the other hand, this country received
206 requests for information (131 in 2013), 30 requests for notification (28 in 2013) and
207 requests for the recovery of claims. In 2014 the requests for the recovery of claims
amounted to € 1,100,249.00 (€ 848,012.00 in 2013)."7 As is the case for Poland and the
Czech Republic, no specific data on amounts of the recovered claims for individual years
were provided.

The data obtained from Sweden only apply to the number of requests sent to other
Member States in general. In 2014 this State made 576 requests for assistance in com-
parison with 547 requests in 2013."® As for the data received from Sweden, in 2014 this
state requested the recovery of € 27,926,625.00 (€ 107,363,538.00 in 2013). The amount
of € 1,438,626.00 (€913,620.00 in 2013) was recovered. In 2014 this state received a total
of 134 requests, compared to 116 requests in 2013. The comparison of amounts requested
by Sweden with the amounts recovered for other EU Member States shows a low per-
centage of the recovered amounts, which equalled 0.85% in 2013 and 5.15% in 2014.

In 2014 the Republic of Latvia made a total of 32 requests for assistance in com-
parison with 63 requests in 2013. The requests for the recovery of claims concerned the
amount of € 9,607,972.64, of which € 49,562.77, or 0.34%, were recovered (€ 3,644,664.82
in 2013, of which € 12,572.43, or 0.51%, were recovered). The Republic of Latvia received
108 requests in total in 2014, compared to 67 requests in 2013.”

The interesting example of the effectiveness of recovery of claims is data obtained
from Portugal. In 2014 124 requests at the aggregate amount of € 17,899,616.00 were
made and the amount of € 2,186,394.00, or 12%, was recovered (in 2013 154 requests

16 'The letter of the Ministry of Finance of the Czech Republic dated 15 May 2015 (made with
response to the authors’ request).

17 'The letter of the Financial Directorate of the Slovak Republic, Section for Tax Offices dated
22 May 2015, No 1070002/1/191647/2015 (executed with response to the authors’ request).

18 'The letter of the Swedish Enforcement Authority dated 10 March 2015, ID:15SMBKFM59838
(executed in response to the authors’ request).

19 The letter of the State Revenue Service of Latvia, Tax Debt Enforcement Department dated
15 April 2015, No 4.3-13/52 (executed in response to the authors’ request).
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totalled € 134,487,630.00 and € 1,107,540.00, or 0.82%, were recovered). Portugal ob-
tained 192 requests for information (165 requests in 2013, 15 requests for notification
(12 requests in 2013).%

As for the parties collaborating in this kind of cooperation, such cooperation fun-
damentally applies to neighbouring states. For example, the Czech Republic most fre-
quently received requests from Slovakia, Germany and Austria.? Poland obtains the
largest number of requests from Germany.*

'The exchange of information by the Member States without a previous request (spon-
taneous exchange of information) is not a common occurrence. The data acquired by the
authors prove that Sweden receives information as part of the so-called spontaneous
exchange but it does not submit to other Member States any information about the
possible recovery of taxes, duties or other measures, even if it is aware of the same. The
requests for information generally apply to addresses and data on debtor’s assets.” Ac-
cording to the Minister of Finance of the Czech Republic this state provides informa-
tion on the expected recovery of taxes exceeding 250,000.00 Czech crowns.?* The Por-
tuguese authorities acknowledged that the spontaneous exchange of information applies
to information received from Germany.®

According to the data acquired by the authors, so far the EU Member States have
not decided to commence the collaboration aimed at the mutual participation of their
officials in enforcement activities.

Moreover, the received responses do not show that the principle of mutual renuncia-

tion of claims relating to the recovery of costs arises from mutual assistance.

Conclusion

From the very beginning, the mutual assistance of the EU Member States for the re-
covery of public claims was based on mutual trust, respect for the financial interesst of

each state, and the involvement of officials of all the Member States in achieving the

20 The letter of Ministerio das Financas, Direccao-Geral dos Impostos, Comissao Interministerial
em Mateira dated 22 April 2015 (executed in response to the authors’ request).

21 The letter of the Ministry of Finance of the Czech Republic dated 15 May 2015 (made with
response to the authors’ request).

22 Letter of the Head of the Tax Chamber in Poznan dated 16 December 2014, No KO/061-
0042/14/BIP (executed in response to the authors’ request).

23 The letter of the Swedish Enforcement Authority dated 10 March 2015, ID:15SMBKFM59838
(executed in response to the authors’ request).

24 The letter of the Ministry of Finance of the Czech Republic dated 15 May 2015 (made with
response to the authors’ request).

25 The letter of Ministerio das Financas, Direccao-Geral dos Impostos, Comissao Interministerial
em Mateira dated 22 April 2015 (executed in response to the authors’ request).
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best possible results of such assistance. The principle of trust is always essential for the
efficiency and effectiveness of the granted assistance.

From a formal point of view, in both Directive 2010/24/EU and Regulation 1189/2011
the EU legislature placed great emphasis on the most transparent development of rela-
tionships between the EU Member States, and thus the validity of the principle of trust.
This is manifested by the regulation pertaining to the so-called spontaneous exchange
of information, officials’ participation in enforcement measures conducted in another
Member State, the uniform instrument permitting enforcement, renunciation of claims
concerning costs of mutual assistance, and immediate notification of any and all events
that are essential in terms of the execution of the request for assistance. The history
hitherto of developing the rules for mutual assistance for the recovery of public claims
considerably consists in enhancing the cooperation in the aforesaid fields.

From the practical point of view, it may be noticed, however, that closer international
cooperation in the analysed area is not translated into the actual increase in trust and the
involvement of officials of individual public administrative authorities. This is reflected
by the small amount of the recovered claims and by the practical use of such possibilities
as the spontaneous exchange of information, or the involvement of the officials in en-
forcement measures conducted in another Member State. In general, the Member States
unwillingly share information on the practical aspects of the granted assistance, hiding
behind the fiscal secret, most notably providing information on the enforced amounts on
a resistant basis. The same applies to the European Commission, which does not provide
any details in this regard despite having such information, according to Article 27(1) of
Directive 2010/24/EU.%

Therefore, it is possible to formulate the thesis that it takes a lot of time to achieve the
high trust level between the EU Member States, with respect to the recovery of public
claims. The constraints on the achievement of this goal are not of a legal nature but of
an actual one. It seems that the individual participants of this process would like to gain
too much for themselves in such mutual assistance and do not give too much in return.

Thinking about any further fate of the mutual assistance between the EU Member
States for the recovery claims concerning taxes, it should, after all, develop with respect
to the closer procedural regulations and social and economic reasons, most notably the
constant migration of people in Europe. It seems that considering the increasing techni-
cal possibilities with respect to the data exchange, the automatic information exchange
procedure will develop.? It is also essential to effectively use the on-going mutual assis-
tance instruments, apply instruments that are only theoretical and overcome problems

concerning the low level of assistance effectiveness. This is the only way to develop the

26 The letter of the European Commission dated 10 February 2015, TAXUD R2/SV-ARES(2015)
593275 (executed in response to the authors’ request).
27 S. Parida, Automatic Exchange of Information, [in] Exchange of Information..., op. cit., pp. 437-438.
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trust level between the EU Member States, which, besides its legal nature, is also of an
actual and social nature and cannot be verified easily. It depends considerably on the

mutual effectiveness of the granted assistance.
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SUMMARY
The validity of the principle of mutual trust between the EU Member States
in mutual assistance for the recovery of public claims

'The cooperation between the EU Member States for the recovery of public claims has
been gradually strengthened through expanding the subjective scope to new categories
of public claims, establishing forms of cooperation, most notably the possibility to re-
cover claims arising in one state by authorities of another state, and establishing separate
institutional frameworks of cooperation. The EU legislature placed great emphasis on
the most transparent development of relationships between the EU Member States, and
thus the validity of the principle of trust. The article analyses the current international
cooperation in the recovery of public claims in view of the principle of mutual trust be-

tween the Member States that forms the basis for such cooperation.
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The new notion and classification of assemblies
in Polish law

Introduction

Freedom of assembly is one of the fundamental political freedoms which needs to un-
dergo administrative limitation, due to the necessary concern for public order and secu-
rity. Assemblies are a basic institution in democratic states, facilitating the implementa-
tion of the right to social criticism. Beyond doubt, the freedom to organize assemblies
contributes to the protection of the rights of various minorities, among other things, and
to stabilisation by revealing the sources of social discontent and unrest.! Freedom of as-
sembly is extremely important for the formation of a society based on the principles of
pluralism and tolerance; therefore, it is an essential task of the public authorities to shape
the legal regulations to provide effective means of protecting this freedom.?

In Polish law, the freedom of assembly is guaranteed in the Constitution of the Re-
public of Poland (Konstytucja RP) of 2 April 1997, whereas the basis of the administra-
tive limitation of this freedom is found mostly in the Act of 24 July 2015 on the Law

1 V. the Statement of Reasons for the Judgement of the Constitutional Tribunal of 18 January
2006 (K 21/05; Dz.U. no. 17 item 141).

2V, e.g., the Judgement of the European Court of Human Rights of 3 May 2007 in the case of
Baczkowski and Others v. Poland (Application no.1543/06), or the Judgement of the Voivode-
ship Administrative Court (WSA) in Poznan of 14 December 2005 (IV SA/Po 983/05; LEX
no. 174377).

3 Dz.U. no. 78 item 483 with am. According to the Article 57 of the Constitution: “The freedom
of peaceful assembly and participation in such assemblies shall be ensured to everyone. Limita-
tions upon such freedoms may be imposed by statute”. Thus, the freedom of gathering together
should be considered as a freedom which can only be limited by a statute and which is available
not only to Polish citizens but to foreigners as well. Moreover, the constitution recognises the
freedom of assembly as inherent and inalienable. The regulation on the freedom of assem-
bly is therefore declaratory. V, e.g., A. Wrébel, Wolnos¢ zgromadzania sig, [in] Wolnosci i prawa
polityczne, ed. W. Skrzydto, Krakéw 2002, p. 11. Sokolewicz and Skrzydlo also discuss more
broadly the interpretation of Article 57 of the Condstitution: W. Sokolewicz, Wa/nosti i prawa
polityezne, [in] Konstytucja RP. Komentarz (cz. IV), ed. L. Garlicki, Warszawa 2005, pp. 1-33; W.
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of Assemblies,* which on 14 October 2015 replaced the Act of 5 July 1990 on the Law
of Assemblies,” which had been in force for 25 years. The new law on assemblies intro-
duced a number of entirely new solutions, which can be considered as very important.
'The new way of defining an assembly as well as introducing new kinds and divisions of
these forms of social activity are noteworthy. Therefore, the aim of the discussion in this
paper is the analysis and evaluation of the new regulation on assembly. To fulfil this goal,
further discussion will be divided into two parts: the analysis of the notion of assembly
will be taken up in the first, while in the second one the discussed matter will be the

classification of assemblies.

The notion of assembly

'The main issue associated with virtually any institution of administrative law is how
to define it and, in particular, the question of its legal definition — provided it has been
created. Such a definition was formulated both in the previous Act of 1990 and in the
legislation currently in force. Before the new law came into force, an assembly was con-
sidered to be: “a gathering of at least 15 people, convened in order to confer over an issue
or with an aim to express jointly their position” [Article 1(2) of the Act of 5 July 1990].
Criticism of this definition, for being overly narrow and for arbitrarily setting the num-
ber of participants, was relatively common.® The epitome of this criticism is found in the
reflections in the Application of the Ombudsman of 4 March 20137 and in the Judge-
ment of the Constitutional Tribunal of 18 September 2014, which was in part the result
of the former.® The Ombudsman emphasized, among other things, the arbitrary nature
in which the minimum number of people whose gathering was treated as an assembly
was defined,. The Tribunal agreed with the Ombudsman’s objections and declared the
placing of the number in the definition of assembly as unconstitutional. The statement of
reasons stressed, e.g., that “the statutory definition of assembly as a gathering comprised
of at least 15 people introduces a structural component not provided in the Constitution.

Peaceful gatherings, whose number of participants does not meet this criterion, are also

Skrzydto, Komentarz do art. 57 Konstytucji Rzeczypospolitej Polskicj, [in] W. Skrzydto, Konstytu-
gja Rzeczypospolitej Polskiej. Komentarz, Krakéw 2002, p. 68.

4 Prawo o zgromadzeniach; Dz.U. item 1485.

5 Consolidated text, Dz.U. 2013 item 397 with am.

6 V. more: B. Kotaczkowski, Ksztaltowanie sig regulacji prawnych zgromadzen w Polsce oraz w wy-
branych krajach o anglosaskiej tradycji prawnej, Warszawa 2014, pp. 86-88.

7 Application RPO7149081/12/ST/KM,; the application is available at the Polish Ombuds-
man’s official website: https://www.rpo.gov.pl/sites/default/files/Wniosek_do_TK_04032013.
pdf [access: 30.01.2016].

8 Dz.U. item 1327.
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public assemblies.” According to the tribunal, “adopting the premise of the number of
participants is not a necessary limitation in a democratic state.”

The above concerns were taken into account, and the new act refrained from setting
the minimum number of participants of assembly. Currently, an assembly is “a gathering
of people in open space available to people not specified by name in a specific location,
convened in order to confer over an issue or with an aim to express jointly their position”
[Article 3(1) of the Law of Assemblies Act].” Unfortunately, another component of the
definition of assembly, just as questionable as the number of participants — defining the
goal of the assembly — was not abandoned. This component is fiercely criticised by the
author of this paper. For it is not possible to precisely state the range of acceptable aims
which make gatherings into assemblies under the Act."’ It is equally important that in
the light of the case-law no public authority in Poland has the power to evaluate the
aims specified in the notification of the assembly and issue decisions forbidding it on
such a basis anyway. Such an evaluation ‘directly violates the essence of the freedom and
political right, guaranteed by the Constitution, to organize and participate in peaceful
assemblies.”™ As can be seen, indicating the aim of an assembly in its definition is both
unnecessary and illogical. It is also worth pointing out that the aim of an assembly is
irrelevant from the perspective of the guarantees of the freedom of assembly in the ma-
jority of the legal systems analysed by the author.”

Classification of assemblies

The most accurate division of assemblies seems to be based on the form of decision of
a public authority regarding the possibility of organising the assembly. In Polish law this
division is quite complicated, particularly following the far-reaching changes introduced
by the new Law of Assemblies Act. It is now possible to distinguish:
* assemblies which require only notice and the silent acceptance of the public
authority competent to accept it;
* spontaneous assemblies which do not require notice;

* assemblies which require obtaining prior authorisation;

9 Ustawa Prawo o zgromadzeniach.

10 Perhaps the greatest issue is the answer to the question of whether discussion of private maters
can be the aim of an assembly. Literary sources say that in spite of an assembly being public,
private matters fall within the range of aims of assembly. V, e.g., H.E. Zadrozniak, Zgromadze-
nia publiczne jako forma udzialu obywateli w Zyciu spolecznym, “Samorzad Terytorialny” 2009,
no. 5, p. 64. V. more: B. Kotaczkowski, op. ciz., pp. 87-88.

11 Judgement of the WSA in Warsaw of 5 October 2010 (VII SA/Wa 1856/10, Lex no. 760065).

12 The countries where the aim of an assembly is not relevant include the United Kingdom, the

USA, or India (more in: B. Kolaczkowski, gp. ciz., p. 242 fF.).
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* assemblies in the case of which it is necessary to agree upon the time and place
of the assembly with the road operator.

A very important division, and entirely new in Poland, is the additional distinction of
assemblies which only require notice into assemblies associated with possible obstruc-
tions of the traffic flow and assemblies which do not cause such obstructions, especially
changes in the organisation of traffic; in the latter case, it is not possible to issue a deci-

sion prohibiting such an assembly.

Ad. A) Assemblies which only require notice

'The most basic assemblies in Poland are the assemblies which only require notice. There-
fore, in the case of these assemblies, the administrative limitation is reduced to silent ac-
ceptance or, possibly, issuing a decision which prohibits the given assembly.” In the light
of Article 7(1) of the Law of Assemblies Act, the organiser of an assembly shall notify
the communal authorities of an intent to organise an assembly in such a way that the
notification should arrive at the authority, as a rule, no earlier than 30 days and no later
than 6 day before the planned assembly date. It is worth noting that before the new act
came into force, an assembly had to be reported no later than 3 workdays and no earlier
than 30 days before the assembly date [Article 7(1) of the Act of 5 July 1990]. Anoth-
er significant change is the introduction of the so-called simplified procedure (Article
21-26 of the Law of Assemblies Act), which comes down to the fact that, among other
things, if the organiser considers that the planned assembly will not lead to an obstruc-
tion of the traffic flow or, in particular, lead to changes in its organisation, the organiser
notifies not the head of the commune (mayor or city president) — as is the case with the
assemblies reported under the general rules — but the appropriate communal (municipal)
crisis management centre or, if the latter has not been established, the voivodeship crisis
management centre no earlier than 30 days and no later than 3 days before the planned
assembly date [Article 21 and Article 22(1) of the Act]. This novelty is fundamentally
important, since assemblies are differentiated here by the criterion of specific use of
a public road. It has to be stressed that placing assemblies within the groups associated
or not associated with a specific use of a road has many more significant consequences
than just the time frame within which it has to be reported: for the possibility of issuing

a decision prohibiting the assembly has been withdrawn unless the assembly is tied to

13 As stressed in the case-law, the “subjection [of assemblies — B.K.] to an authorisation procedure
does not normally encroach upon the essence of the right.” Decision of the European Court
of Human Rights of 10 October 1979 in the case of Rassemblement Jurassien and Unité
Jurassienne v. Switzerland (Application no. 8191/78).
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obstructions in the traffic flow. Currently, such a decision can be issued only in the case

of assemblies which may cause disruptions of the traffic flow.

Ad. B) Spontaneous assemblies which do not require a notice

Spontaneous assemblies are an entirely new type of assembly in Poland. This form of ex-
ercising the freedom of assembly is extremely important, since spontaneity is sometimes
the only guarantee of successful criticism, protest, or actively drawing the attention of
the public to a given issue.” It is worth mentioning that while the Act of 1990 did not
regulate such assemblies, and therefore they were not an “officially” recognised category
of assemblies, it had previously been inferred from the case-law that spontaneous as-
semblies could not be considered illegal.’ Moreover, the lack of appropriate regulation
was contrary to the guidelines of the Office for Democratic Institutions and Human
Rights of the Organisation of Security and Cooperation in Europe and the European
Commission for Democracy through Law of the Council of Europe on the freedom of
peaceful assemblies of 2007."

'The introduction of the category of spontaneous assemblies was part of the “amend-
ment package” brought by the Law of Assemblies Act of 2015. This act contains not
only provisions directly limiting such assemblies but also a definition of a spontaneous
assembly. Thus, in line with the wording of Article 3(2) of the new Law of Assemblies
Act, a spontaneous assembly is “an assembly taking place in connection with a sudden
event in the public sphere which could not be predicted earlier, and when holding it at
another time would be inappropriate or of little significance from the perspective of the
public debate.” As can be seen, a spontaneous assembly must be connected to “an event
in the public sphere,” therefore the so-called “flash mobs” — crowds in public places
where people unknown to one another gather in order to perform a short happening
or event — cannot be considered as spontaneous assemblies. Again, there is some doubt

here regarding the scope of the definition. While this time it involves the definition of

14 'The decision prohibiting an assembly is issued no later than 96 hours before the planned as-
sembly date when, among other things, the aim of the assembly disrupts peacefulness, or when
holding the assembly may endanger the life or health of people, or property in significant quan-
tities, including when the danger has not been alleviated in the case of competing assemblies
(Article 14 of the Law of Assemblies Act of 2015).

15 A.Bodnar, M. Ziétkowski, “Zgromadzenia spontaniczne”, Pazistwo i Prawo 2008, no. 5, p. 41.

16 Cf,, e.g., the Judgement of the European Court of Human Rights of 17 July 2007 in the case
of Bukta and Others v. Hungary (Application no. 25691/04), or the Judgement of the Polish
Constitutional Tribunal of 10 July 2008 (P15/08; Dz.U. no. 131 item 838).

17 ODIHR - Venice Commission Guidelines on Freedom of Peaceful Assembly; the complete
English 2nd edition of the document can be found online: http://www.hrea.org/erc/Library/
display_doc.phprurl=http%3A%2F%2Fwww.osce.org%2Ffiles%2Fdocuments%2F4%2F0%
2F73405.pdf&external=N [access: 30.01.2016]; further: guidelines of the Office for Democratic

Institutions.



108 | Adam Mickiewicz University Law Review

spontaneous assembly, the doubt is of similar nature and concerns the “persistence” of
the legislator in stressing the aim of the assembly.

The prize for recognising spontaneous assemblies as legal is the increased control over
this form of social activity, necessary to ensure safety and public order. Namely, it is the
officer directing the police operations and not a delegated representative of the authori-
ties who can dissolve the assembly, which drastically simplifies matters. The police officer
can dissolve a spontaneous assembly [Article 28(1) of the Law of Assemblies Act]:

* when the course of the assembly endangers the life or health of people, large
quantities of property, or causes a significant threat to safety or public order;

* when the assembly causes significant threat to the safety or order of traffic on
a public road;

* when the participants of the assembly disturb other assemblies (Article 27 of
the Act of 2015).

It is worth noting that the new legislation does not include any regulations regard-
ing the organiser or leader of an assembly. It is understandable, however, as the lack of

organiser and leader is a constitutive component of a spontaneous assembly.®

Ad. C) Assemblies which require obtaining prior authorisation

'There are locations where the administrative limitation of assemblies has to be particu-
larly thorough and this is expressed through the necessity of obtaining permission for an
assembly. It is due to the unique character of such locations or the necessity of particular
concern for safety and public order. Currently in Poland, assemblies organised at the
sites of the so-called Monuments of the Holocaust and at the premises of higher educa-
tion institutions require permission.

In line with the wording of Article 1(1) of the Act of 7 May on the Protection of the
Areas of the Former Nazi Extermination Camps,” the areas of the former Nazi extermi-
nation camps were recognised as Monuments of the Holocaust. The following locations
are now Monuments of the Holocaust:

* The Monument to Martyrdom in O$wigcim,

* The Monument to Martyrdom in Majdanek,

* The “Stutthof” Museum in Sztutowo,

* The Gross-Rosen Museum in Rogoznica,

* The Mausoleum of Struggle and Martyrdom in Treblinka,

* The Museum of the former Extermination Camp in Chelmno-on-Ner,

18 V. the ruling of the Federal Constitutional Court of Germany of 14 May 1985 in the Brokdorf
case (1 BvR 233,341/81; as quoted in: A. Bodnar, M. Ziétkowski, op. ciz., p. 38).

19 Ustawa o ochronie terenéw bylych hitlerowskich obozéw zaglady; consolidated text Dz.U.
2015 item 2120.
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* The Museum of the former Extermination Camp in Sobibér,
* 'The former Extermination Camp in Belzec.

The depth of the administrative limitation of assemblies in the area of Monuments
of the Holocaust is expressed, above all, in the obligation to obtain permission from
the voivode to organise an assembly. Such permission is issued in the form of an ad-
ministrative decision (Article 7 of the Act on the Protection of the Areas of teh former
Nazi Extermination Camps®). Also, the application for permission for assembly has
to be filed much earlier than in the case of a notification (for assemblies organised at
other locations). Such an application is filed no later than 30 days before the date of the
assembly, while an application which is submitted late is left unprocessed, which the
voivode declares as a decision [Article 7(2) of the Act]. The aforementioned application
should contain information similar to the notification of an assembly at another loca-
tion [Article 7(3) of the Act]. Since 14 October 2015, this application should also include
the written permission of the entity holding the legal right to property in the area of
the Monument of the Holocaust, or in its protection zone for holding the assembly on
that property [Article 7(3A) of the Act (added by Article 31 pt. 1 of the new Law of
Assemblies Act)]. The legislator also defined the specific circumstances which justify
issuing the decision denying permission for an assembly in the area of a Monument of
the Holocaust [Article 7(4) of the Act]. Some of the circumstances are the same as the
circumstances justifying issuing a decision prohibiting an assembly at other locations;
however, the legislator formulates additional circumstances related to the character of
the place where the assembly is planned: there is a possibility of denying permission for
an assembly if “the aim of or holding the assembly might infringe upon the dignity or
character of a Monument of the Holocaust,” and also when the entity holding the rights
to a property in the area of the Monument of the Holocaust or in its protection zone
did not agree to an assembly on that property. As can be seen, the first of these circum-
stances is quite evaluative: the authority freely evaluates the actual state of affairs and, in
a great number of circumstances, has the opportunity to deny the decision permitting
the assembly. The scope of freedom of decision attributed to the voivode is incomparably
greater than in the case when the potential decision is issued on the basis of general pro-
visions.? It is also worth adding here that a decision to dissolve an assembly issued by the
voivode’s representative delegated to the assembly is equally evaluative: such a decision
can be issued, e.g., when the course of the assembly might infringe upon the dignity or
character of a Monument of the Holocaust [Article 7(9) of the Act].

20 Ustawa o ochronie terenéw bytych hitlerowskich obozéw zaglady.
21 For more on the evaluative character of the circumstances justifying the issuing of decisions
which justify denying permission for an assembly in a Monument of the Holocaust area:

B. Kotaczkowski, op. cit., pp. 187-190.
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As mentioned before, assemblies on the premises of higher education institutions also
require permission. The organisation of such assemblies is regulated by the provisions of
the Law on Higher Education Act of 27 July 2005.% The pertinent regulation is found in
Article 230(1) of the Act. It gives the right to organise assemblies at the premises of the
higher education institution to its employees, doctoral students, and students. Therefore,
holding an assembly in line with the law requires previous permission from the rector;
the rector is required to issue a decision forbidding an assembly or to refuse permission
for an assembly “if the aims or programme of the assembly violate provisions of the law”
[Article 230(3)]. The rector also has similar security competencies to communal authori-
ties, regarding the participants of a public assembly. Just like the head of a commune
(mayor, or city president), the rector can delegate to the assembly his representative who,
having notified the organisers, dissolves the assembly if its progress is in contravention of
the law [Article 230(7)]. It should be added that the organisers are required to notify the
rector of their intent to organise an assembly at least 24 hours before the beginning of
the assembly; however, in situations justified by the “urgency of the situation”, the rector
may receive notice delivered within a shorter period [Article 230(2)].%

Ad. D) Assemblies in the case of which it is necessary to agree upon the time

and place of the assembly with the road operator

Agreement as a form of limitation of assemblies appears in Poland in the context of re-
ligious assemblies taking place on public roads. The organisation of religious assemblies
is mostly regulated by the Act of 17 May 1989 on the relations between State and the
Catholic Church in the Republic of Poland.?* The regulations related to the public exer-
cise of worship are contained in numerous laws which define the relations between the
state and other churches and religious organisations too, yet their content is similar to
the solutions adopted in the Act on the relations between State and the Catholic Church
in the Republic of Poland.?® Namely, under Article 15(2)(2) of the Act on the relations

22 Prawo o szkolnictwie wyzszym; consolidated text: Dz.U. 2012 item 572 with am.

23 More about assemblies in the area of extermination camps: B. Kotaczkowski, gp. ciz., pp.185-190.

24 Ustawa o stosunku Panstwa do Kosciofa katolickiego w Rzeczypospolitej Polskiej; consoli-
dated text: Dz.U. 2013 item 1169 with am.

25 Cf. Article 13 of the Act of 4 July 1991 on the relations between State and the Polish Auto-
cephalous Orthodox Church (Polish ustawa o stosunku Paristwa do Polskiego Autokefalicz-
nego Kosciota Prawostawnego; consolidated text: Dz.U. 2014 item 1726); Article 11 of the Act
of 30 June 1995 on the relations between State and the Evangelical-Methodist Church in the
Republic of Poland (Polish ustawa o stosunku Paristwa do Kosciota Ewangelicko-Metodystyc-
znego w Rzeczypospolitej Polskiej; consolidated text Dz.U. 2014 item 1712); Article 10 of the
Act of 30 June 1995 on the relations between State and the Christian Baptist Church in the
Republic of Poland (Polish ustawa o stosunku Panstwa do Kosciota Chrzescijan Baptystéw
w Rzeczypospolitej Polskiej; consolidated text Dz.U. 2015 item 169); Article 10 of the Act
of 30 June 1995 on the relations between State and the Seventh-Day Adventists Church in
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between State and the Catholic Church in the Republic of Poland: “public exercise of
worship on public roads, squares, and in public service buildings are subject to agreement
with the appropriate supervising authority or one authorised to administrate them.” This
provision is further developed in art. 16, stating that the organisation of processions,
pilgrimages, and other religious events on public roads requires an agreement with the
appropriate governmental or local authorities regarding traffic security. Whereas funeral
processions can be held “according to the local custom.” It is worth noting here that the
first sentence of Article 15(2) introduces a general rule according to which public exer-
cise of worship does not require any notice. Therefore, it can be considered that religious
assemblies, unless they take place on roads or in public squares, do not require notice and
thus are not subjected to any limitation.

It should be added that the legal status of churches and other religious organisations,
not regulated by separate laws, is still shaped by the provisions of the Act of 17 May
1989 on the Guarantees for the Freedom of Conscience and Religion.” As provided by
Article 19(2)(14) of the Act, these communities may establish: “organisations to carry out
activities for religious formation, public cult, and prevention of social pathologies and
their consequences.” Most interestingly, the provisions of the Law of Assemblies Act are
applied to these organisations “only in the scope of gatherings on public roads, squares
and in public service buildings” [Article 29(1) of the Act], therefore they do not have to
agree on the time and place of the assembly with the appropriate authority, and are not

required to notify in the case of organising assemblies in other locations.

Conclusion

'The administrative law regulation of assemblies in Poland was significantly modified by
the Act of 25 July 2015 on the Law of Assemblies coming into force. As mentioned in

the Republic of Poland (Polish ustawa o stosunku Paristwa do Kosciota Adwentystéw Dnia
Siédmego w Rzeczypospolitej Polskiej; consolidated text Dz.U. 2014 item 1889); Article 9 of
the Act of 30 June 1995 on the relations between State and the Polish-Catholic Church in
the Republic of Poland (Polish ustawa o stosunku Paristwa do Kosciota Polskokatolickiego
w Rzeczypospolitej Polskiej; consolidated text Dz.U. 2014 item 1599); Article 8 of the Act
of 20 February 1997 on the relations between State and the Catholic Mariavite Church in
the Republic of Poland (Polish ustawa o stosunku Paristwa do Kosciota Katolickiego Maria-
witéw w Rzeczypospolitej Polskiej; consolidated text Dz.U. 2015 item 44); Article 8 of the Act
of 20 February 1997 on the relations between State and the Old-Catholic Mariavite Church
in the Republic of Poland (Polish ustawa o stosunku Paristwa do Kosciota Starokatolickiego
Mariawitéw w Rzeczypospolitej Polskiej; consolidated text Dz.U. 2015 item 14); Article 11
of the Act of 20 February 1997 on the relations between State and the Pentecosta Church in
the Republic of Poland (Polish ustawa o stosunku Panstwa do Kosciota Zielonoswiatkowego
w Rzeczypospolitej Polskiej; consolidated text Dz.U. 2015 item 13);
26 Consolidated text Dz.U. 2005 no. 231 item 1965 with am.
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the introduction, the changes involved, among other things, the notion and classification
of assemblies. Alas, the evaluation of the introduced changes is deeply ambivalent: some
of them can be considered as very good, while others give rise to serious doubts. That is,
in defining the assembly, the legislator was right to refrain from specifying the minimum
of participants. Still, however, the statutory notion of assembly includes the dubious aim
component, absent from the legislations of other countries, which even has to be speci-
fied in the notification of an assembly, a requirement that not only excessively restricts
the freedom of assemblies but — as has been shown in this paper — is illogical as well.

An equally equivocal evaluation seems appropriate in the case of the new classifica-
tion of assemblies. Namely, the distinction in the depth of administrative limitation
introduced by the new law (in the group of assemblies which only require notification)
depending on the location where the assembly takes place should be generally consid-
ered as positive. Currently, this regulation is less severe in the case of assemblies which
do not disrupt road traffic in any way and, in particular, do not require changes in its
organisation. There is another concern here, however, namely that the changes may have
gone too far: for, in the case of assemblies not associated with any specific use of a pub-
lic road, the possibility of issuing a decision prohibiting the assembly has been entirely
eliminated. Regardless of the general caveat associated with the question of whether the
state should withdraw to such an extent from a regulation ensuring public safety and
order, as a result of this change, the limitations regarding counter-protests were deemed
unreasonable. Indeed, it is not currently possible to prevent the organisation of compet-
ing assemblies, unless they are to be held on roads.

Beyond any doubt, the inclusion of spontaneous assemblies into the list of legally
regulated assemblies should be considered as positive. The lack of provisions for this
category of assemblies in the previous Law of Assemblies Act was unfathomable, not
only since the legality of such assemblies was stressed in the case-law, but also due to
the long-standing discrepancy between the Polish regulations and the guidelines of the
Office for Democratic Institutions on the freedom of peaceful assemblies of 2007.

In summarising the paper, it might also be worth expressing a number of detailed re-
flections on the issue, only rarely analysed in Polish sources, of assemblies which require
obtaining prior permission (assemblies in the areas of Monuments of the Holocaust and
in the premises of higher education institutions) as well as those where agreement with
the operator of the road regarding the time and place of the assembly is necessary (some
of the religious assemblies). To wit, it must be stressed that the regulation of assemblies
in the areas of Monuments of the Holocaust is much stricter than the regulation in gen-
eral. First of all, the limitation of assemblies in these particular locations takes the form
of the aforementioned permission; moreover, the scope of the discretion of the authority
regarding issuing the decision to deny such permission is much broader than is the case

of issuing a decision prohibiting an assembly elsewhere. This strengthening of regulation,
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however, is justified: beyond doubt, the obligation to maintain the dignity of the scenes
of the greatest crimes is more important than the freedom of assembly. Conversely, what
draws attention in the evaluation of the current regulation of assemblies in the premises
of higher education institutions is the lack of precise regulation.” The biggest point of
concern, however, is currently the legal regulation of religious assemblies. The distinction
in the legal situation (regarding the ability to exercise the freedom of assembly) between
the religious communities whose activities are not regulated by separate statutes and
the situation of the churches and religious organisations for which such acts have been
adopted should be deemed unacceptable. In fact, the churches and religious organisa-
tions whose legal status is based solely on the Act on the Guarantees for the Freedom
of Conscience and Religion are in a privileged position: their assemblies are not subject
to the general regulation of the Law of Assemblies Act. These entities are only limited
in organising assemblies in the case of assemblies on roads, in which case they are only
required to notify, whereas other religious organisations have to reach an agreement with
the appropriate authority in the case of assemblies on roads.”

It should be stressed in conclusion that, unfortunately, the changes introduced in 2015
did not improve the general chaos in both the definition and classification of assemblies.
An opportunity has been lost for a unification of regulations pertaining to all assemblies
in a single act of law while eliminating at the same time the unnecessary category of as-
semblies which require agreement with an appropriate authority regarding the time and
place of assembly. Moreover, the changes introduced in 2015 seem to be ill-considered
and inconsistent. This indicates possible further changes in the administrative limitation
of assemblies in the near future. One can only hope that these changes will be adequately

prepared and may eliminate the errors mentioned in this paper.
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SUMMARY
The new notion and classification of assemblies in Polish law

'The topic of this paper is the issue of the notion and classification of assemblies in Polish

law, while its direct aim is to analyse and evaluate the regulations of the above issue after
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the changes introduced by the Act of 24 July 2015 on the Law of Assemblies (Dz.U. item
1485). 'The discussion is divided into two parts: the first is devoted to the investigation
of the very notion of assembly, the second to the analysis of the topic of classification of
assemblies — from the perspective of the form of decision of an administrative authority
regarding the permissibility of holding the assembly. Following this criterion, assemblies
are divided into ones which only require notification and the silent acceptance of the ad-
ministrative organ, spontaneous assemblies which do not require notification, assemblies
which require prior permission, and finally assemblies in the case of which it is necessary

to agree on the time and place of holding the assembly with the operator of the road.
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Equality vs. differentiation:
on solidarity and justice in social law

Introduction

In discussing the meaning and content of the rules of equality, solidarity and social jus-
tice in relation to social law, first it should be noted that social law, as an instrument of
social policy, is characterized by its own axiology. Its underlying assumption lies in the
need to help and equalize the diverse social conditions of citizens, to guarantee citizens
— by fulfilling the provisions of the Constitution of the Republic of Poland — the realiza-
tion of the right to social security in the event of their inability to work due to an illness
or disability, or when they reach retirement age (Article 67 § 1), as well as equal access
to healthcare financed from public funds, regardless of the citizens’ financial standing
(Article 68 § 2). By defining the rights (to services or benefits), and obligations (payment
of contributions), the public authority differentiates the legal situation of diverse groups
of subjects when determining the amount of defined benefits (e.g. pensions of particular
occupational groups), or the basis and interest rates of contributions (e.g. health insur-
ance contributions of workers, farmers and the self-employed).

This permissible differentiation is limited by the principle of equality, expressed in
Article 32 of the Constitution, and, with regard to health insurance, is reflected in the
principle of equal access to healthcare services from Article 68 § 2. Considering the
statements of the doctrine and the decisions delivered by the Constitutional Court
(Trybunal Konstytucyjny), an assessment of the grounds justifying differentiation of
the legal situation of specific groups of subjects, and the compliance of those grounds
or reasons with the principle of equality, should be based on the following principles:
(i) the criterion for the classification of subjects leading to the differentiation of their
legal situation should be objective, real, and noticeable; (ii) the objectively existing dif-
ferences between the parties should be legally-relevant, have a direct, rational relation
to the aim and the main content of the norms in which the controlled standard is con-

tained, and achieving that aim; (iii) the adopted criterion must be proportionate, which
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means that the weight of interest, which is designed to differentiate the situation of the
addressees of the norm, must be in proportion to the seriousness of the interests that
will be affected as a result of the unequal treatment of similar subjects; (iv) the statu-
tory classification of subjects resulting in the differentiation of their legal status must be
fair, which means that the choice of a specific criterion of differentiation should result
from the adopted system of values, principles or constitutional norms justifying different
treatment of similar subjects.

It should be noted that the criterion for justifying the differentiation, i.e. recognition
that different rules have priority over the principle of equality and justify the unequal
distribution of duties or rights, is essential in the judicial practice of the Constitutional
Court, because the other criteria generally do not cause problems. This paper analyses
the principles of social justice, social solidarity and the common good as the key ideas of
the social security system that justify the differentiation of the legal situation of different

groups of the insured and the beneficiaries.

'The axiology of social law as an instrument of social policy

The function of social law

As already indicated, social law is characterized by the specific axiology resulting from its
very function, which is the implementation of social policy. The aims and methods of so-
cial policy have evolved over years, with the milestones of this evolution being some key
legal institutions and concepts, such as social insurance (Bismarck), the system of “social
supply”in the framework of a welfare state, i.e. the responsibility of the state for the well-
being (or living) of its citizens (Beveridge) and, finally, the concept of the privatization of
public tasks and the idea of the enabling state (Gewdhrleistungsstaat).! Today, it should be
assumed that activities undertaken within the scope of social policy cover three different
types of situations: firstly, to equalize the situation of economically vulnerable and help-
less individuals (groups) to a standard recognized in society as fair; secondly, to create
equal access to constitutionally guaranteed services and social benefits; and thirdly, the
insurance of social risks that may affect any individual or any social group.?

'Thus, social law also includes — in addition to social security law (which guarantees
social benefits of a protective/emergency character, fulfilled only in the event that cer-
tain social risks occur) — providing social compensation and social support, stimulating
the responsibility of the beneficiaries for their own living, and providing them a better
start and equal opportunities in a society. The institutions of the social law ensure not

only traditional benefits, which have passive character; they also encompass the active

1 D.E. Lach, Zasada réwnego dostgpu do swiadczeri opieki zdrowotnej, Warszawa 2011, pp. 38-47,
81-87.

2 J. Auleytner, Polityka spoleczna, czyli ujarzmianie chaosu socjalnego, Warszawa 2002, p. 41.
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prevention of disadvantageous situations that citizens might face in the future, and thus
they are future-oriented, aiming at increasing the activity of subjects incurring or under
certain risks, and at promoting a specific social prevention, consistent with the principle
of subsidiarity. These measures should not result in a fragmented response to the occur-
rence of undesirable events in the lives of individuals. Instead, public authorities should
treat social issues in a comprehensive way, which is of particular importance when it
comes to poverty and social exclusion. By promoting equal opportunities, social policy
will promote social inclusion and social cohesion, which will create a consolidated soci-
ety For this reason, an analysis of the differentiation of the legal situation of particular
groups of subjects in social legislation must take into account the essential function of
social policy, which is the equalization of opportunities and the standards of living of
citizens, by eliminating excessive differences.

If social law has emerged as a result of social inequalities and the desire and need to
provide for their (at least partial) equalization, its norms, by definition, differentiate the
legal situation of their addressees. In order to determine whether the principle of equal
treatment has been taken into account, first it must be established whether the criteria
used to define a group whose legal situation is subject to differentiation have been objec-
tive, relevant, proportional and fair, and, secondly, whether, or to what extent, the regu-
lated distribution of rights and duties among the differing groups is equal and fair, i.e.
to what extent it has taken into account the existing differences between these groups.

To determine whether the definition (differentiation) of selected groups of subjects
and the differentiation of their legal situation is justified, it is necessary to examine the
legitimacy of the adopted criterion of differentiation, as it should result from the system
of accepted values, principles or constitutional norms, justifying different treatment of
similar subjects. In this context, the first thing to recall is the principle of social justice,
which is somewhat difficult to define and has a complicated relationship with the prin-
ciple of equality. Secondly, it must be remembered that the principle of social solidarity,
which is the basis (the key idea) of the concept of social insurance as the realization of
the idea of social security, consists mainly in the beneficiaries of the social policy system
fulfilling their insurance obligations, rather than exercising their rights. The principle of
social solidarity ultimately constitutes the basis for the assessment of citizens’ participa-
tion in the social risk community (should they be in the insurance community) and their
contribution to the financing (how much should they pay). And thirdly, the principle
of the common good should be mentioned, because the common good and working
towards it are the objectives and consequences of the existence of a community charac-

terised by solidarity.

3 W. Aniol, Polityka socjalna Unii Europejskiej, Warszawa 2003, p. 30 ez seq.
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Social justice as distributive justice

From the times of Aristotle’s Nicomachean Ethics, distributive justice has been defined in
practically the same, constant manner. It is about sharing the relevant goods or spreading
burdens fairly between persons.* In the source literature, it has been pointed out that the
concept of distributive justice is an idea which rules over the principles of the distribu-
tion of goods, and therefore concerns the relationship between an individual and other
people in a situation of relative scarcity (when the sum of the needs exceeds the number
of goods which are to be distributed).’

The Constitutional Court also referred to the concept of distributive justice, stating
that the concept of justice as the overriding principle is used to evaluate social differen-
tiation. When unfair differences occur, in the distribution of goods and in the associated
differentiation of the recipients of these goods, they are considered to be inequalities.
'The Court remarked then that according to the principle of distributive justice “the
equal must be treated equally” and “the similar must be treated similarly.” In the latter
case, the extent to which certain features that are taken into account in the distribution
process occur in individuals or groups of individuals, should be considered.® In other
statements directly concerning the principle of social justice, the Court pointed out that
this principle should be understood as “the correction of the principle of equality in
favour of the citizens who are in the most difficult economic situation,” and that the
principle of social justice ensured “the balance of the burden and benefit.”

More on distributive justice and its formulas has been written by Z. Ziembiriski.’
Firstly, he mentioned the formula of simple egalitarianism, as the easiest to use, which
requires that everyone be treated equally (in the same way), regardless of his/her distin-
guishing features. This formula reduces the possible arbitrariness in providing institu-
tional support, and may temporarily promote solidarity. At the same time, according to
Ziembinski, the formula is primitive and unsuitable for use in seriously treated social
policy, because it does not encourage working towards the common good, it can also
cause social tensions and the waste of goods distributed to everyone equally, regardless of
the perceived needs. Secondly, Ziembinski characterised the formula “to each according
to his (justified) needs,” as the “amended egalitarian formula,” but he stated that, in the
face of the scarcity of goods and the limitlessness of needs, that formula has a utopian
character. He also noted, though, that one should see its “more realistic variety, according

to which each could expect from ‘society,’and in practice from the state, a guarantee that

4 Z. Ziembinski, O pojmowaniu sprawiedliwosci, Lublin 1992, p. 93.

5 W. Sadurski, Teoria sprawiedliwosci. Podstawowe zagadnienia, Warszawa 1988, pp. 49, 70 et seq.
6 Judgement from 9 March 1988, U 7/87, OTK 1988, no. 1, item 1.

7 Judgement from 28 May 1986, U 1/86, OTK 1986, no. 1, item 2.

8 Judgement from 26 October 1993, U 15/92, OTK 1993, no. 2, item 36.

9 Z. Ziembinski, op. cit., p. 25.
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he/she will be able to satisfy the most basic needs.”® He emphasizes that the term “basic
needs” is very problematic, and that in practice additional conditions or reservations are
formulated, such as, for example, the absence of fault on the part of the subject whose
needs are to be satisfied." Ziembiriski noted that the two egalitarian formulas cannot be,
in practice, isolated from the merit formula, which expects fulfilment of certain specific
requirements from those claiming benefits. What is more, the merit formula dominates
over the egalitarian formulas. In this context, Ziembiriski refers to the formula “to each
according to merit,” noting however, that the concept of merit is problematic as it can
be identified either with the value of (the results of ) work or with the individual effort,
which could eventually lead to many practical difficulties, if one were to objectively de-
termine their degree.”?

Regarding the concept of social justice, it has been noted in the source literature that
“adding to the term ‘justice,’ which has multiple definitions in the social sciences [...],
the adjective ‘social’ indicates that this constitutional principle applies to both the rela-
tions between social groups and the relations between them and the state, and not to the
relation between the state and an individual,” and it is not about the subjective sense of
justice, but about justice as a social category. It has also been pointed out that there are
many possible meanings of the concept of justice, and one should opt for its distributive
meaning, understood broadly, as “the balance of burdens and benefits in a situation of
relative scarcity of goods.”™ From the social law literature, a statement by J. Joriczyk may
be recalled, namely that the norm of Article 2 of the Constitution, according to which
the Republic of Poland is a “democratic state ruled by law and implementing the princi-
ples of social justice,” applies to the entire system and all areas of law and “its meaning in
social security law is special, because this branch primarily deals with the question of fair
distribution.” Joriczyk emphasizes that the norm of Article 2 of the Constitution refers
to the principles (in plural), rather than to the principle of social justice, it is not “the
one and only principle of social justice, whose metaphysical meaning is only available to
the intuition and feelings of a person holding an office, but it is rather about different

principles of social justice, existing objectively as socially accepted and used, that often,

10 Ibidem.

11 D.E. Lach, op. cit., p. 218 et seq.

12 Ibidem, p. 312 et seq.

13 B. Banaszak, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2009, commentary to
Article 2 point 10; T. Dybowski, Zasady sprawiedliwosci spolecznej jako problem konstytucyjny
w orzecznictwie polskiego Trybunalu Konstytucyjnego, “Sadownictwo Konstytucyjne” 1996, no. 1,
p-78.

14 C. Jackowiak, Gloss to the judgment of the Constitutional Court from 29.01.1992, K. 15/91,
“Panstwo i Prawo” 1993, no. 2, p. 100.

15 ]. Joniczyk, Prawo zabezpieczenia spofecznego, Krakéw 2001, p. 26.
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or even usually, are divergent or even contradictory.”® Joriczyk also emphasizes that the
implementation of these principles means that they should be applied in a balanced way
and taken into account, both in the legislative process as well as when making individual
decisions. Consequently, Article 2 of the Constitution should be seen as a systemic rule
of care, not a substantive basis for the decision. In other words, the legislative, the ju-
diciary and the executive powers should be fair. This means that in making a decision
(creating a law), common good (social solidarity), freedom and human dignity, respect
for social dialogue, and the principle of subsidiarity should be taken into account.”
Against this background, it can be concluded that social justice is useful for evaluat-
ing the distribution of goods and burdens, which means that it is identical with the
distributive understanding of justice. The fact that in the Article 2 of the Constitution
the principles of social justice are mentioned in plural leads to the conclusion that it is
to be understood that there are many formulas of distributive justice concerning the dis-
tribution of rights and duties, which are based on many different doctrinal assumptions
that cannot be simultaneously achieved. They can, however, provide the basis for evalu-
ation of the distribution of different burdens (contributions or taxes), or multiple goods
(the security of the minimum subsistence in the context of the catalogue of guaranteed
services in the healthcare system and personalized levels of pension benefits), and their
conformity with the idea of justice. Therefore many formulas can be invoked: “from each
according to strength,” “from each according to his ability,” “from each according to call-

ing,” “to everyone their equal share,” “to each according to their (legitimate) needs,” “to

” ” «

each according to effort,” “to each according to the results,” “to each according to merit,”
“to each according to birth,” but each of these formulas raises a number of controver-
sies, serving different aims and fulfilling different functions. It is therefore necessary to
agree with the statement by Ziembinski that, in fact, social justice is a conglomerate
of different formulas of justice, and the roles assigned to individual formulas undergo
changes depending on the situation in which the acts of distributive justice are to be im-
plemented. Simply put: social justice means taking into account the well-being of every
member of society and rejecting excessively deep social stratification, and in particular
radical discrimination against any category of subjects.’®

Concerning the relationship between the principle of equality and justice it has to
be pointed out that this question has been discussed in a number of judgments of the

Constitutional Court. Against this background it was rightly claimed in the literature!

16 Ibidem, p.27.

17 J. Joticzyk, Transformacja ubezpieczen spolecznych i ochrony zdrowia, [in] Konstytucyjne problemy
prawa pracy i zabezpieczenia spolecznego, ed. H. Szurgacz, Wroctaw 2005, pp. 119-120.

18 Z. Ziembinski, op. ciz., p. 95 and 130, 132-133.

19 ]J. Nowacki, Sprawiedliwos¢ a rownosé w orzecznictwie Trybunatu Konstytucyjnego, [in] W kregu
zagadnien konstytucyjnych, ed. M. Kudej, Katowice 1999, pp. 83-103.
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that the Court “does not present a uniform view, moreover, the diversity of its statements
means that they are far from being clear.” J. Nowacki criticized the Court and some if

its judgments:

Equality is [...] sometimes treated as a separate principle of justice, sometimes as
a derivative of justice, sometimes again as an element of justice, sometimes justice
and equality cumulate (or they do not), sometimes justice comes before equality, and

yet sometimes it suffices that equality is justified by the principle of justice.?

Sharing Nowacki’s objections, and taking into account the above notes on the con-
cepts and formulas of distributive justice, one must agree with Nowacki’s thesis that the
rule of equality is in fact only one of the rules of justice, in the sense that fair distribution
can be either equal (identical — to each the same or the same amount) or unequal — dif-
ferentiated. It should be mentioned that in the case of a legislator’s action, in particular
in the area of social law, it is difficult to imagine a situation in which it would be possible

to make a decision concerning the equal distribution of goods, rights or obligations.

Social solidarity

'The principle of social solidarity lies at the basis of the concept of social insurance* and
the healthcare system in particular. It is in particular the foundation for such solutions
as the non-contributory co-insurance of the family members, the absence of a connec-
tion between the amount of the contribution and the range of guaranteed services and
no restrictions on the level of the contribution base, binding it with all income sources
(the principle of universality of contribution). The principle of solidarity also justifies
the subsequent inequalities resulting from these solutions, which may affect particular
groups of beneficiaries. This justification is important in light of the principle of the
state policy referred to in Article 68 § 2 of the Polish Constitution to create a healthcare
system which will serve not only the practical realization of the right to life and a related
right to health, but will also provide citizens, regardless of their financial situation, with
equal access to healthcare services financed from public funds.

When defining the concept of social solidarity, first the idea of solidarity that ap-
peared in the social sciences at the turn of the 20 century should be recalled. The start-
ing point was a new vision of society, understood as an independent entity, based on
the solidarity of its members. E. Durkheim considered social solidarity to be a moral

20 Ibidem.

21 J. Joticzyk, Prawo..., op. cit., p. 38; D.E. Lach, O solidarnosci spolecznej w ,ubezpieczeniu zdro-
wotnym, [in] Aksjologiczne podstawy prawa pracy i ubezpieczern spoleczmych, eds. M. Skapski,
K. Slebzak, Poznar 2014, the judgment of the Constitutional Court from 11 February 1992,
K 14/91, OTK 1992, no. 1, item 7.
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phenomenon, whose outward expression is law.? L. Duguit, referring to the idea of
Durkheim, emphasized that solidarity, understood as social interdependence, consists of
two elements: the similarity of the needs of people belonging to the same social group,
and the diversity of their needs and abilities. Therefore we can talk about “solidarity by
similarity” (people connect with one another to satisfy a common need) or “solidarity by
the allotment of labour” (people connect to provide services to one another and thereby
to satisfy diverse needs). Duguit stated that the justification for the existence of the
state is “solidarity by the allotment of labour.”” By contrast, it has to be concluded that
the basis and justification of social insurance and trusteeship as ways of ensuring social
security is “solidarity by similarity.” Social risk communities are created because people
cannot otherwise satisfy their needs following the occurrence of these risks.?

In the 20™ century, the concept of integral humanism was the answer to the totali-
tarian ideologies and the drama of World War II. The emphasized dignity of a human
person in social life and his priority to society became the basis for the concept of social
personalism.” This idea was the starting point for the teaching of the second Vatican
Council and the conciliar encyclicals, such as Mater et magistra (1961), which highlighted
the primacy of private initiative and reduced state intervention for promoting, stimulat-
ing, coordinating, assisting and complementing these initiatives, in accordance with the
principle of subsidiarity. The concept of solidarity appeared in later encyclicals as well. In
Laborem exercens (1981) solidarity was recalled in its defensive meaning, with regard to
the conflict between labour and capital. It was defined as the collective and right reaction
against the degradation of a human person as the subject of labour. Another meaning of
solidarity was formulated in So//icitudo rei socialis (1987). Solidarity was defined as “firm
and persevering determination to commit oneself to the common good; that is to say to
the good of all and of each individual, because we are all really responsible for all,” thus,

unlike in Laborem exercens, solidarity was given the positive, “involved” meaning.?

22 H. Olszewski, Historia doktryn politycznych i prawnych, Warszawa 1982, p. 327; J. Oniszczuk,
Filozofia i teoria prawa, Warszawa 2008, pp. 910-911; C. Mik, Solidarnos¢ w prawie Unii Eu-
ropejskiej. Podstawowe problemy teoretyczne, [in] Solidarnos¢ jako zasada dziatania Unii Euro-
pejskigg, ed. C. Mik, Toruri 2009, pp. 33-34; A. Czarnota, Prawo a wspdlczesne odmiany solidary-
zmu spolecznego, [in] Idea solidaryzmu we wspolezesnej filozofii prawa i polityki, ed. A. Labno,
Warszawa 2012, pp. 60-64.

23 L. Duguit, Kierunki rozwoju prawa cywilnego na poczqthku XIX wicku, [in] A. Czarnota,
. Justyniski, Wybor tekstow zrédlowych z historii doktryn politycznoprawnych, Toruri 1988, p. 196;
C. Mik, ap. cit., p. 34, H. Olszewski, Historia doktryn politycznych i prawnych, Warszawa 1982,
pp- 422-424.

24 Slightly different it is in the case of a welfare state, where the community includes all citizens
(residents), and public authorities are responsible for providing social security (although to
a very limited extent).

25 J. Auleytner, Polityka spoleczna, czyli ujarzmianie chaosu socjalnego, Warszawa 2002, pp. 198-199.

26 Ibidem, pp.198-203.
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In this context it should be pointed out that emphasizing the dignity of a human per-
son in social life and his primacy over society does not have to stand in opposition to the
principle of the primacy of the common good, which is associated with justice and social
solidarity. Social personalism emphasizes the dignity and importance of the individual
against totalitarianism and its oppression. In a democratic state of law, individualism
should not transform into egoism. It can be even said that a precondition for a solidarity
risk community is that the subjects forming this community be aware of its purpose and
meaning, even if its membership is mandatory. It should also prevent individuals from
abusing solidarity and encourage respect for certain rules (obligations arising from soli-
darity), including recognition of the primacy of the community’s interest (the principle
of common good).

A statement by W. Szubert should be recalled here, from the canon works of the
Polish doctrine on social security. Szubert pointed out that “the special feature of social
security benefits is that their weight should be distributed to a wider community of peo-
ple.” However, in that context Szubert did not use the term “social solidarity.” T. Zie-
linski, in turn, discussed issues of solidarity in relation to the principles of subsidiarity
and personalism as elements of the Catholic and evangelical social philosophy, forming
the basis for the ideology of the welfare state. Zielinski, speaking of social insurance,
pointed out that social solidarity is to be understood as “realization of the concept of
self-help by the provision of services or benefits to people in need, from funds earned by
a joint effort of the insured.”® Zielinski also invoked the principle of insurance solidarity,
which he identified with the idea of mutuality, which means that the insured carry the
burdens of insurance by themselves, in accordance with the formula “all for one, one for
all.” And yet, the principle of mutuality (insurance solidarity) is not synonymous with
the principle of obligations mutuality/equivalency (synallagma of the provisions: contri-
bution and the services/benefits), because the absence of synallagma is characteristic of
social insurance law.?’

J. Piotrowski also emphasized the importance of the principle of solidarity for the
creation of a risk community, when it comes to the distribution of liability to all the
insured. He said that the core of solidarity is a duty to spread the costs of covering the
need resulting from the occurrence of a random event throughout the whole of society,

or at least to a number of persons threatened in a similar way by such a random event.

27 W. Szubert, Ubezpieczenie spoleczne. Zarys systemu, Warszawa 1987, pp. 62—63.

28 T. Zieliniski, Ubezpieczenia spoleczne pracownikow. Zarys systemu prawnego — czgs¢ ogolna, War-
szawa — Krakéw 1994, p. 20.

29 Ibidem, pp.17,130-131.

30 J. Piotrowski, Zabezpieczenie spoteczne. Problematyka i metody, Warszawa 1966, p. 173.
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Joniczyk wrote in the same spirit and insisted that the literature “rarely refers to the
solidarity of the risk community in its legal sense, although it is the foundation of all
forms of social security.”" Especially noteworthy is JoriczyK’s statement that:

[...] the question of solidarity refers to the obligation, burden, individual contribu-
tion, joint effort, not distribution of benefits in cash or in kind because the solidarity
of the risk community is expressed in the financing (through individual contribu-
tions) of the social security and should not be confused with the equalization of

financial burdens between the risk communities and solidarity communities.*

For this reason Joriczyk remarked that “in the context of the distribution of benefits
we should rather talk about justice, not about solidarity.” Referring to the content of the
principle of solidarity, Joriczyk stated that the creation of a risk community (including
the risk of “being unhealthy”) is based on the assumption that there are subjects involved
that are — although to varying degrees — capable of bearing and ready to bear the cost of
protection against the effects of the occurrence of a given risk. In social security systems
in general, and healthcare systems in particular, there are differences not only in the ca-
pability to bear the cost of protection, but also in the “vulnerability to risk,” which should
be understood as an individual threat of the occurrence of a random event, on the basis
of which social risk as a legal term is constructed. There is also “no symmetry between
the contribution and the realized benefit; and what is more, the asymmetry is character-
istic and through it, the sense of solidarity is expressed: everyone is contributing, often
uneven shares, and for a longer or shorter time, but the compensation is received only
by the one who has suffered damage™* (injury or loss — D.E.L.). For this reason — and
also in order to counteract the “selfishness and speculation”— the creation of a risk com-
munity must be obligatory “because it is a guarantee of solidarity and the ability to bear
the burden of social security.”™

The statements of the Constitutional Court referring to the principle of solidarity
must also be recalled here. In the judgment from 11* February 1992, K 14/91, the Court
stated:

The justification [...] of the redistributive function of the insurance is the principle
of social solidarity, ordering the distribution of the burden of benefits to the wider

community of people covered by social insurance.

31 J. Joticzyk, Prawo..., ap. cit., p. 38.
32 Ibidem.

33 Ibidem.

34 Ibidem.

35 Ibidem, p.39.
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In the judgment from 7 January 2004, K 14/03,% the Court also emphasized the

financial content of solidarity, stating:

[...] the access to services financed from public funds must be equal for all citizens,
regardless of their financial situation. Article 68 § 2 of the Constitution stipulates
that there should be equality in the access to healthcare services and refers to the
principle of equality and the concept of social solidarity as expressed in Article 32.
The rules of using healthcare services in this area are in fact independent of the
level of participation of individual members of the community in the creation of

a resource of public funds which are the source of the funding of those services.

From these statements it can be seen that solidarity is understood primarily as a jus-
tification for the acquisition of rights by poorer people, tacitly: at the cost of the richer.

Similarly, it has been noted in Polish sources that:

[...] the principle of social solidarity as a principle of health insurance means, in fact,
that the fund created from health insurance contributions is anonymous. The rule
is that those who pay contributions do not know for whose benefit the money they
have contributed is spent. What is more, regardless of the amount they have paid,
they do have the same rights to services or benefits as those who have made higher,
or lower, contributions. This means that none of the insured acquires a better posi-
tion in the context of access to services or benefits because his contributions have

been of greater value than those of another person.”

Against this background it has to be pointed out that in German sources the principle

of solidarity is understood in a different way.*® Two primary obligations of members of

36 Dz.U. 2004 no.5 item 37.

37 J. Nowak-Kubiak, B. fukasik, Ustawa o swiadczeniach opieki zdrowotnej finansowanych ze
srodkow publicznych, Warszawa 2006, commentary to Article 65. It is worth adding that with
the exception of a capital financed pension insurance fund, every other insurance fund is
anonymous because the contributions (i.e. their level) are not linked to any particular insured
person. The lack of the relationship between the contribution to the scope of the service/benefit
is the quintessential principle of social solidarity.

38 H.F. Zacher, Individuelle und soziale Sicherung gegen die Notfille des Lebens in der sozialen Mark-
twirtschaft, Berlin 1973; M. Faude, Selbstverantwortung und Solidarverantwortung im Sozialrecht.
Strukturen und Funktionen der sozialrechtlichen Relevanz des Selbstverschuldens des Leitungsbere-
chtigten, Bonn 1983; W. Gitter, Strukturen der Reform der gesetzlichen Krankenversicherung, “Die
Sozialegesrichtsbarkeit” 1991, no. 3; F. Kirchhof, Das Solidarprinzip im Sozialversicherungsbei-
trag, [in] Sozialfinanzverfassung: 5. Sozialrechtslehrertagung 6. bis 8. Marz 1991 in Gottingen, ed.
B. Schulin, Wiesbaden 1992; G. Haverkate, Gleichheitsprobleme an den Nabhtstellen der Sozial-
leistungssysteme — Am Beispiel der Alterssicherung, [in] Recht zwischen Umbruch und Bewahrung,
Vilkerrecht, Europarecht, Staatsrecht. Festschrift fiir Rudolf Bernhardt, eds. U. Beyerlin, M. Bothe,
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a community derive from the idea of solidarity. They include: (i) participation by pay-
ment of contributions despite the lack of equivalence between the contributions and the
resulting services or benefits, and (ii) loyal, solidary behaviour. Referring to Jonczyk’s
statement cited earlier, it must be emphasized that “the question of solidarity refers to
the obligation, burden, individual contribution, joint effort, rather than to the distribu-
tion of benefits in cash or in kind and in the context of the services or benefits, distribu-
tion justice, rather than solidarity, should be mentioned.” In other words, looking for an
axiological justification for the differentiation of the legal situation of the beneficiaries
of a system (the criterion of such differentiation should arise from the adopted system
of values), it is the principle of (social) justice, which may justify the differentiation of
granted rights (e.g. special services for pregnant women, children or veterans), while the
principle of social solidarity will apply to the evaluation of the differentiation of duties
imposed on the participants in the system (e.g. income-related contribution).

In summary, it can be concluded that the content of the principle of social solidarity
means that burdens and duties are taken on by the community (e.g. the beneficiaries of
the healthcare system), which leads to social compensation within the community. The
idea of solidarity assumes “making the risk common,” or the “deindividualization” of
a risk, manifested primarily in paying a contribution which depends on (is calculated
and determined on the basis of) the income rather than the individual danger or need
(interpersonal equalization). The solidarity of the community members is primary in the
relation to the primacy of the common good over the individual. The common good and
the activities or measures to achieve it are the goal and the consequences of the exist-
ence of a community characterised by solidarity. Therefore, from the principle of social
solidarity there follows, iner alia, a duty of loyalty to other members of the community,
which manifests itself in the taking of actions aimed at avoiding a chance of occurrence
of a risk, or at minimizing its effects, as well as in a reasonable use of the guaranteed
services/benefits, and co-operation, taking into account the interests of other members

of the community.

The principle of the common good

As already mentioned above, the principle of common good is important for the evalua-
tion of differentiation in social law, and it is closely linked to the principle of social soli-
darity. The recommendation to take the common good into account, understood as the
recognition of the primacy of the community’s interest over the interests of the insured

individual beneficiary or patient can also be drawn from the principles of social justice,

R. Hofmann, E.U. Petersmann, Berlin 1995; U. Volkmann, So/idaritit — Programm und Prinzip
der Verfassung, Tibingen 1998; F. Ruland, So/idaritit, “Neue Juristische Wochenschrift” 2002,
no. 48; H.M. Heinig, Der Sozialstaat im Dienst der Freibeit, Tiibingen 2008.

39 J. Joticzyk, Prawo..., op. cit., pp. 38-39.
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because “it is a factor helping to achieve a just, or at least fair balance between public
interest (the common good) and the interest of an individual.”*

Generally speaking, taking the common good into account means that the legislature
recognizes the priority of the interests of a community over the interests of an individual
member of this community, which is essential for the construction and functioning of
various communities of beneficiaries of social security systems. The application of this
principle is reflected in the regulation of the healthcare system, in which the principle
of the common good is to be understood in such a way that the scarcity of financial
resources at the disposal of the National Health Fund legitimizes the introduction of
instruments restricting access to certain services, or imposes specific obligations on ben-
eficiaries, which leads to diversifying their access to services. There are, in practice, two
instruments. First, it is the limited access to guaranteed healthcare services and waiting
lists which differentiate patients’access to defined services on time. Second, it is the duty
of the beneficiaries to carry a part of the costs of the guaranteed services (e.g. medicines
and medical supplies), which is associated with the individual financial situation of the
recipient, and leads to the differentiation of access to services. In both cases the differen-
tiation of the legal situation of an individual is justified by the principle of the common
good, because the interest of all beneficiaries, based on the recognition of certain health-
care services as guaranteed (which often have to entail limited access to those services),
prevails over the interest of a particular beneficiary (patient), who has to wait for the
provision of a given service or bear part of its cost. This is also related to the structure
of a system in which the insured (service-entitled), rather than the patients (service-
receivers), are the beneficiaries. For this reason, when discussing the solidarity that binds
the community of the insured, Joriczyk emphasizes that this is neither the solidarity
of the patients, nor the solidarity of the insured and the patients, but the solidarity of
the insured. The insured are predominantly interested in paying low contributions and
receiving, when need be, a wide range of guaranteed services, hoping, at the same time,

that it will be never necessary to claim them.*

Conclusions

To sum up, below are some general theses that may be formulated:

1. Social law is an instrument of social policy. One of its primary aims is to equalize
opportunities and to eliminate excessive disparities between the living conditions of
different groups of subjects. Therefore, the norms of social law, by definition, differen-

tiate the legal situation of the recipients when it comes to their rights or duties. The

40 Judgment of the Constitutional Court from 12 April 2000, K 8/98.
41 J. Joriczyk, Transformacja ubezpieczeri spolecznych i ochrony zdrowia, [in] Konstytucyjne problemy
prawa pracy..., op. cit., pp. 119-120.
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regulations of social law may be evaluated only in this context and in two stages: firstly,
if the criteria used in order to differentiate the groups of subjects are objective, relevant,
proportional and fair; and secondly, if the distribution of rights and duties among the
distinguished group of subjects is fair, i.e. as far as it takes into account the existing dif-
ferences between the groups of subjects.

2. How the principle of equality may be reflected in social legislation and be effective
depends on the extent to which the regulations of social law justify differentiation of the
legal situation of certain groups of subjects. Such differentiation can follow objective
criteria and thus be neutral (e.g. a specific scope of services guaranteed only to pregnant
women), or may be linked to the axiology of the branch and therefore be evaluative (e.g.
paying contributions contingent upon the income rather than individual danger, the
potential need, or the non-contributory insurance of family members).

3. Solving the dilemmas of the definition of differentiation criteria is the task of the
legislature, which has to fulfil the obligations arising from the state policies contained in
the Constitution, but we must also take into account the social and economic situation
of a state and respond flexibly to changes that are taking place, realizing at the same time
the state’s political programme.

4. On the basis of the literature and decisions delivered by the Constitutional Court
it should be said that for the evaluation of the fairness of the differentiation of the legal
situation of certain groups of subjects it is essential that the legal classification of the
subjects be justified. This means that the choice of the differentiation criterion should
result from the adopted system of values, principles or constitutional norms that justify
different treatment of similar subjects.

5.1In the context of axiological justification of the differentiation of the legal situation
of certain groups of subjects and the relationship between the principles of equality and
justice, one should say that the principle of equality is, in fact, only one of the rules of
justice, because fair distribution can be either equal (identical — to each the same or the
same amount), or unequal, that is, differentiated.

6. The concept of equality before the law has no independent content; it depends
on other value judgments and principles.*? It is secondary to the principles of material
justice, so it cannot be a criterion for its admissibility. This also means that the principle
of equality has no absolute character and that the differentiation of the legal situation is
acceptable. It must be justified so as not to be regarded as discrimination or preference.®

7. Discussing the axiological justification for differentiating the categories of subjects

and their legal situation, it should be noted that different principles of social justice can

42 W. Sadurski, Teoria sprawiedliwosci. Podstawowe zagadnienia, Warszawa 1988, pp. 87-88; J. No-
wacki, gp. cit., pp. 95,103.

43 L. Garlicki, Zasada rownosci i zakaz dyskryminacji w orzecznictwie Trybunatu Konstytucyjnego,
[in] Obywatel — jego wolnosti i prawa. ed. B. Oliwa-Radzikowska, £.6dZ 1998, p. 66.
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be defined, accepted and used when enacting and applying a law which may turn out to
be divergent or even contradictory.

8.The principles of social justice justify a regulation, which, taking into account the
scarcity of resources, recognizes the primacy of a community interest over the interests of
an individual, which may lead to the differentiation of the legal situation of individuals
(the principle of the common good).

9. Taking into consideration the special axiology of social law, it can be said that if the
principle of justice is used to evaluate the admissibility of differentiation and the applied
differentiation criteria, then its modification is the principle of solidarity, being also the
basis for the principle of the common good.

10. The content of the principle of social solidarity is, due to the existing correlation,
the fact of taking over by the community some burdens and obligations accordingly,
which then leads to social compensation within the community (“making the risk com-
mon,” or the “deindividualization” of the risk). In other words, the idea of solidarity
consists in the redistribution of healthcare costs among all the beneficiaries (members
of the common risk community), which inevitably leads to inequalities in the financial

burden of individual subjects.
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SUMMARY
Equality vs. differentiation: on solidarity and justice in social law

'The paper describes the question of the principle of equality in social law against the
background of permissible differentiation and its justification. The author refers to the
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axiology of social law as an instrument of social policy by presenting the function of
social law. He discusses the question of social justice as distributive justice, and defines
the principle of social solidarity and the principle of the common good as the most im-
portant for the healthcare system.
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Corporate criminal liability
in English law

Introduction

The criminal liability of corporations has become very debated topic since the 20 cen-
tury.! This problem became especially pressing because of the huge changes with regard
to the environment, food, employment, justice, etc., which are a part of our life and in-
volve corporations. Nowadays, daily life is determined by companies in many areas, such
as work, travel, food and shopping. People use goods which are produced by companies,
but there are many dangers connected with them. Some corporations have falsified fi-
nancial disclosures, while others have breached environmental or health and safety laws,
which resulted in great losses. The consequences that most directly affect our society are
the huge losses of money, or even lives.

Regarding the above, it can be said that, even though they produce essential goods,
corporations can also destroy lives, health and the environment. Therefore, a general
question in this article is whether corporations should be held criminally liable. A fur-
ther question is whether criminal law should hold corporations accountable, or whether
the law should rather seek to punish the culpable individuals within the company.

In response to the above, juridical regimes have been created in order to punish cor-
porate wrongdoing. Although the imposition of criminal liability on corporations, as

opposed to managers or employees, has generated considerable debate,” commentators

1 Following V.S. Khanna, Corporate criminal liability: what purpose does it serve?, “Harvard Law
Review”1996, no. 7, vol. 109. V, e.g., R.S. Gruner, Corporate Crime and Sentencing §1.9.2, at 52—
55, Charlottesville 1994; L. Pitt, K.A. Groskaufmanis, Minimizing Corporate Civil and Criminal
Liability: A Second Look at Corporate Codes of Conduct, “Georgetown Law Journal”1990, no. 78,
pp- 1559, 1563, 1570, 1573-1574.

2 Ibidem; R.A. Posner, Economic Analysis of Law (4" edition), Chicago 1992, pp. 421-423;
B.B. Baysinger, Organization Theory and the Criminal Liability of Organizations, “Boston Uni-
versity Law Review” 1991, no. 71, pp. 341-346.
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have not comprehensively analyzed why corporate criminal liability exists. Furthermore,
it is not clear that corporate criminal liability is the best way to influence corporate
behavior. The following sections will try to provide answers to the above-mentioned

questions.

Sources of the corporate criminal liability

Corporate liability was traditionally regulated by civil and administrative law. However,
criminal law has begun to deal with corporate liability. Criminal law has long recog-
nized? that companies may be prosecuted for a crime, in particular for breaches of health
and safety legislation, or through vicarious liability offences, such as trade descriptions
offences as in case Tesco v. Natrass (1972). However, more serious crimes, such as man-
slaughter, remained difficult to prosecute, save against companies where the test of the
directing mind and the person actually having knowledge of the act/omission might be
proven.

Recent disasters involving large companies’ liability revealed a gap in the law, which
resulted in unsuccessful prosecutions in cases such as A¢zorney General Reference (no. 2
0f 1999) (2000), where a train crash that lead to the death of 7 persons and injuries to
151 could not be attributed to any person, and therefore also involved no liability for the
company involved.

This gap in the law is now filled by the Corporate Manslaughter and Corporate
Homicide Act (2007), which created the new offence of corporate manslaughter, mak-
ing it an offence for any company whose gross breach of duty of care leads to the death
of a person (whether that person be an employee, a servant or a third party), when that
breach has been caused by the mismanagement of that company’s activities. There have
only been three successful prosecutions under this Act, however, as it is still necessary to
establish a directing mind or knowledge of the mismanagement, and prosecuting bodies
are finding this difficult to establish. Moreover, none of these prosecutions resulted in
anyone going to prison; instead the company itself had to pay fines.

The criminal responsibility of companies for death or injury was driven by two sets
of developments.* In 1988, there was the Piper Alpha® oil rig explosion, in which 167

3 V.S. Khanna, op. cit.; K.F. Brickey, Corporate Criminal Accountability: A Brief History and an
Observation, “Washington University Law Quarterly” 1981, no. 60, pp. 393, 396; L.H. Leigh,
The Criminal Liability of corporations in English Law, London 1969, pp. 1-12.

4 C.M.V. Clarkson, H.M. Keating, S.R. Cunningham, Clarkson and Keating Criminal Law: Text
and Materials, London 2007.

5 Following C.M.V. Clarkson e al., op. cit.; Department of Energy, The Public Inquiry into the
Piper Alpha Disaster. The Cullen Report, 1990.
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people were killed. In 1987, there was the King’s Cross® fire, in which 31 people died, the
cause being the failure of the various groups and individuals within the overall corporate
structure to identify their respective areas of responsibility. Another tragic event was the
1987 Zeebrugge disaster, in which a ferry capsized, killing 192 people. The result of these
developments was mounting pressure for the law to hold corporations criminally liable.”

Furthermore, there are many offences in England targeted at corporate entities and
concerned with the regulation of business activity. Two recent high profile statutes have
also specifically targeted corporate entities — the Corporate Manslaughter and Corpo-
rate Homicide Act 2007 (CMCHA) and the Bribery Act 2010 (Bribery Act) — both of
which focus attention on the management systems and controls of a corporate entity. In
particular, the Bribery Act, which imposes liability for failure to prevent an act of bribery
unless the corporate entity can demonstrate that it had adequate procedures to prevent
such an act occurring, is a considerable change in the approach towards corporate crimi-
nal liability. An important feature of the new Bribery Act is its extra-territorial reach and
its application to English companies. A foreign company which carries on any “part of
a business” in England could be prosecuted under the Bribery Act for failing to prevent
bribery committed by any of its employees, agents or other representatives, even if the

bribery takes place outside England and involves non-English persons.

The essence of the concept of corporate criminal liability

Criminal law is known especially as a mechanism for responding to individual wrong-
doing. It seems to be obvious that natural persons can think, make decisions, commit
crimes and be held criminally liable. Because of the fact that this individualistic notion
of responsibility cannot automatically be assigned to legal entities such as companies,
some argued that corporations cannot be held liable.® This argument was rapidly aban-
doned due to the fact that the existence of corporations is an incontestable reality in the
social, economic, and juridical life of society, as was mentioned above.

Firstly, it should be pointed out that corporations have legal capacity in the majority
of areas of law, own real estate and goods distinct from those of their members, and have
their own rights and obligations. While it seems to be obvious that a corporation can be
held liable for pollution offences, or offences involving financial irregularities, it seems to

be less obvious that a company could be said to commit crimes.

6 Following C.M.V. Clarkson ez al, op. cit.; Investigation into the Kings Cross Underground Fire.
Fennell Report, London 1988.

7 Following C.M.V. Clarkson ez al., op. cit.

8 B. Fisse, . Braithwaite, The allocation of responsibility for corporate crime: Individualism, Collectiv-
ism and Accountability, “Sydney Law Review” 1988, no. 11, p. 468.
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There are three systems for determining which crimes corporations can be held liable
for. Under the first system,’ general liability or plenary liability,* the juristic persons’
liability is similar to that of individuals, with corporations being virtually capable of
committing any crime. The second system requires that the legislator mention for each
crime whether corporate criminal liability is possible. The third system consists of listing
all the crimes for which collective entities can be held liable.” The first system has been
adopted by England.

It should be highlighted that company liability does not extend to human actions
such as sexual offences and bigamy. Moreover, the only criminal penalty that can be
imposed on a company in English law is a fine, since a company cannot be convicted of
murder due to the impossibility of sentencing a company to life imprisonment.”? Under
the same principle, corporations are not liable for crimes expressly excluded by the leg-
islator, or crimes that, due to their nature, cannot be committed by corporations. Hence,
corporations cannot commit bigamy, incest, perjury, or rape” even though some authors
argue that such crimes could be committed by corporations as instigators. The English
courts have held that corporations can be sued for manslaughter.

However, a final and critical point must be stressed here. The above argument is that
companies should be capable of being held criminally liable. This does not mean that
individuals within the company should be exempt from liability. In appropriate cases,

where the individuals have commited the actus reus with the mens rea of the oftence, they

should be liable.

Corporate or individual liability?

In light of this, whether or not corporations or individuals within the company should
be held to criminal liability should be considered. There are many pros and cons if either
of the answers is chosen. Therefore, in order to try to find the answer, the consideration
below is needed.

'The argument for prosecuting individuals is that it is they who commit offences and
blame can be ascribed to them. There is a belief that a corporation cannot have mens
rea and therefore, cannot be guilty of any criminal offence. Those who are in favour of
holding individuals within a company criminally liable argue that a corporate as a col-

lective manages the corporation and makes decisions. Therefore, the mens rea element of

9 F. Streteanu, R. Chirita, Rdspunderea penali a persoanei juridice, Bucuresti 2002.

10 C. de Maglie, Centennial Universal Congress of Lawyers Conference — Lawyers and Jurists in the
21" Century. Paper: Models of Corporate Criminal Liability in Comparative Law, “Washington
University Global Studies Law Review” 2005, no. 4, pp. 547, 552.

11 Ibidem.

12 C.MLV. Clarkson et al., op. cit.

13 Ibidem.
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a criminal offence does not belong to the company, but to the members who made the
decision. If the corporation is punished, this would be against the principles of criminal
law, because according to the above a corporation is not blameworthy. Further it is ar-
gued that:

[...] individuals within a company are the ones most amenable to deterrence. In
order to deter the company itself fines would need to be huge. A company is only
likely to be deterred if its expected costs exceed its expected gains. If a company
anticipates making £10 million from a criminal act and the risk of apprehension is
20 per cent, it has been argued that the fine would need to be at least £50 million
to have any hope of being an effective deterrent. There is a further problem here
with the “deterrence trap”: this is where the risk of apprehension is so low that no
penalty will operate as a deterrent. In terms of incapacitation and rehabilitation, it
could be said that it is the particular individuals who should be removed from office

or disciplined or made to improve their work practices.*

On the other hand, large corporations often have sophisticated structures which can
cause difficulties for outsiders to ascertain who is responsible for particular decisions.
Punishing the company can trigger the most appropriate institutional response, since
the company is in the best position to identify and discipline its employees. In the case
of small companies, particularly “one-person-companies,” imposing criminal liability on
the company in addition to the individuals is pointless. With regard to larger companies,
individual criminal liability should also be imposed — in addition to corporate criminal
liability. In doctrine it is said that:

[...] organisations are systems [...] the entire personnel of an organization may
change without reshaping the corporate culture; this may be so even if the new
incumbents have personalities quite reshaping the corporate culture; this may be so
even if the new incumbents have personalities quite different from those old. The
fact is that organisations are blamed in their capacity as organisations for causing
harm or taking risks in circumstances where in they could have acted otherwise. [...]
When people blame corporations they are not pointing the finger at individuals
behind the corporate. They are condemning the fact that the organization either
implemented a policy of non-compliance or failed to exercise its collective capac-
ity to avoid the offence for which blame attaches. We routinely hold organisations

responsible for a decision when and because that decision instantiates an organiza-

14 Ibidem.
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tional policy and instantiates an organizational decision-making process which the

organization has chosen for itself.”®
Moreover, in some cases it is easier to put the blame on corporations. It is said that:

Individual persons who are directly or indirectly implicated in offences may be dif-
ficult or impossible to prosecute successfully, and those who influence the omission
of offences indirectly may fall outside the scope of liability for complicity or other
ancilliary heads of criminal liability. Companies value a good reputation for its own
sake, just as do sporting clubs and government agencies. Individuals who take on
positions of power within such organisations, even if they as individuals do not per-
sonally feel any deterrent effects of shaming directed at their organisations. Another
factor which needs to limit the deterrent efficacy of individual criminal liability for

corporate crime is the expendability of individuals within organisations [...].1°

As was mentioned above, corporates can be held liable for criminal offences. There
are two legal principles by which a company can be prosecuted for criminal offences:
vicarious liability, which applies principally to offences where there is no requirement to
prove any mental element and non-vicarious liability, which can apply under the “iden-
tification principle” to offences that include a mental element (such as intent, dishonesty
or knowledge) within their definition. The general assumptions of each principle will be
described below.

'The doctrine of vicarious liability is well-established in English law in relation to strict
liability offences dealing with matters such as pollution, food and drugs and health and
safety at work."”

Vicarious liability is applicable to situations where an employee’s intent can be proven
and it will suffice to prove the mens rea element required against an employer. In the case
of Allen v. Whitehead (1930) the accused employed a manager for his café. The manager
was instructed not to let prostitutes gather on the premises and the accused regularly
checked. However, prostitutes were found there regularly because the manager did not
prevent them from entering. As a result, despite his continued checks and instruction,
the accused was found guilty through the principle of vicarious liability.

An employer — a company — is liable for a criminal offence resulting from its own op-
erations carried out under its essential control, save only where some third party acts in

such a way as to interrupt the chain of causation. It is sufficient that those immediately

15 B. Fisse, J.Braithwaite, op. ciz.
16 Ibidem.
17 British Steel Plc [1995] I.C.R. 586 as cited in C.M.V. Clarkson ez al., op. cit.
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responsible on site were employees of the company and acting apparently within the
course and scope of that employment.'

With regard to the vicarious doctrine, companies can be held criminally liable for
the unlawful acts of their employees and agents under this principle. When the offence
is one of strict liability, no mental element is required and nothing further needs to be
proven beyond the existence of the facts amounting to the contravention. A number of
statutes set out what are essentially strict liability offences, but the use of this principle
as a basis for corporate prosecutions is most commonly found in quasi-regulatory areas
of criminal law, such as health and safety and environmental law.

The second principle is by use of what is known as the “identification doctrine™
whereby, subject to some limited exceptions, a corporate may be indicted and convicted
for the criminal acts of the directors and managers who represent the directing mind and
will and who control what it does. This concept has developed over decades. In the case
of an offence involving proof of a mental element, such as many corruption offences, it
is possible to combine proof of the act itself (actus reus), on the part of an employee or
representative of the company who would not form part of the controlling mind with
proof of mens rea on the part of a person who does form part of the controlling mind.

The general principle in common law is that corporate criminal liability requires
personal corporate fault, a principle endorsed by the House of Lords in Tesco Super-
markets v. Nattrass. This principle is unsatisfactory, primarily because it fails to reflect
corporate blameworthiness. To prove fault on the part of the managerial representative
of a company is not to show that the company was at fault as a company but merely
that one representative was at fault. The Tesco principle does not reflect personal fault
but amounts to vicarious liability for the fault of a restricted range of representatives
exercising corporate functions. This compromised form of vicarious liability is doubly
unsatisfactory because the compromise is struck in a way that makes it difficult to estab-
lish corporate criminal liability against large companies. Offences commited on behalf
of large concerns are often visible only at the level of middle management, whereas the
Tesco principle requires proof of fault on the part of a top-level manager.

A company can only be liable if a person representing the controlling mind of the

company actually commits the offence.

Resumé

The English legal system is predictable and consistent with the general principles
of criminal law. The arrival of Deferred Prosecution Agreements along with a prosecu-

18 S.Brown L.J., National Rivers v. Alfred McAlpine Homes East Ltd., 1994, All E.R. 286, Queen’s
Bench Divisional Court.
19 Following C.M.V. Clarkson ez al., op. cit.
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tor's Code of Practice and new sentencing guidelines for corporate criminality have
created a new era in corporate criminal liability.

The prosecution of corporations is very difficult due to the significant restrictions of
these models. Thus, the retributive goal of the criminal law cannot be effectively achieved.

Corporations are independent legal persons that have legal capacity, and can act in
their own name and cause harm. Therefore, companies should be responsible for their
actions.

'The corporate criminal liability models developed so far show that the only way to ef-
fectively punish and battle corporate crime is to criminally punish corporations. Prosecu-
tion of individuals only is unjust not only to them, but to society at large because convic-
tions of individuals will rarely affect the way corporations conduct their business in the
future. Moreover, the civil and administrative liability of corporations is not sufficient.

Victims do not always have the financial resources to pursue a civil claim.
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Capital punishment:
a theoretical and cooperative analysis

Introduction

The discussion about the legitimacy and legality of the death penalty crosses social, cul-
tural, religious and historical fields, and, more importantly for the present article, it has
both a great influence on, and connection with, the field of law studies.

In the present day, despite, for example, the United Nations’ condemnation of the
death penalty,! there are still a lot of countries that retain the provision of capital punish-
ment in their legislation, and although it has been discussed for decades, there is still
space and even necessity to expose the lack of both legal and moral justifications for the
death penalty.

Some countries, such as Germany? and the United Kingdom,? have already completely
abolished the death penalty. Others, such as the Russian Federation,* do not apply the
death penalty in practice, although it is still present in their legislation. There are also

1 The Resolution 62/149, adopted by a majority of 104 United Nations member states in favor, on
18 December 2007, called for a worldwide moratorium on executions. V. http://www.un.org/
en/ga/search/view_doc.asp?symbol=A/RES/62/149 [access: 20.05.2015].

2 Germany banned the Death Penalty in its current Constitution, which came into effect on
23 May 1949. The Penal Code was formally amended in 1951 and capital punishment was re-
placed with life imprisonment.

3 In the United Kingdom capital punishment was only truly abolished in 1998, when the House
of Lords’ amendment to the Crime and Disorder Act 1998, forbade the death penalty for the
crimes of treason and piracy with violence. Also, with the ratification of the 6™ and the 13
Protocol of the European Convention on Human Rights, the United Kingdom reaffirmed the
rejection of the death penalty.

4 The last execution in Russia was carried out in 1996. And in November 2009, the Russian
Constitutional Court ruled capital punishment as unconstitutional. The Constitutional Court
of the Russian Federation, Decision no. 1344-O-R/2009, Nov. 19, 2009. The decision extended
indefinitely the 13-year-old moratorium on the death penalty. V. http://www.reuters.com/ar-
ticle/2009/11/19/idUSLJ330478 [access: 2.02.2015].
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some countries, such as Brazil® that abolished capital punishment for common/civil
crimes, only maintaining it for military offenses.

On the other hand, some countries still have and apply the death penalty, including
the United States of America® and China, two of the richest, most powerful and, in
certain aspects, developed countries, which together with more than 57 nations, form
the group of States wherein a person can still lose their life due to the power of a legal,
institutionalized penalty. As was mentioned above, a wide range of factors influence this
legislation: social, cultural, religious and historical circumstances have a great influence.
When it comes to the study of law, in order to be able to thoroughly discuss and form an
opinion on the matter of the death penalty, it is indispensable to understand its justifica-
tion by the most important theories of punishment. Therefore, the present article aims
firstly to analyze how the death penalty is applied worldwide, and subsequently discuss
the theories of punishment and how they relate to the death penalty.

Capital punishment in the world

Discussion concerning the legitimacy of the death penalty has grown in recent decades:
not only is its legitimacy being questioned, but also its morality and utility. Lately, there
has been an increase in international efforts to abolish the death penalty and, to this
end treaties, decisions and resolutions have been made, all aiming at a moratorium on
executions, and ultimately at a complete abolition of the death penalty. An important
example is the Optional Protocol no. 2 of the International Covenant on Civil and Po-
litical Rights,” from December 1989, which states in Article 1:

1. No one within the jurisdiction of a State Party to the present Protocol shall be

executed.
2. Each State Party shall take all necessary measures to abolish the death penalty

within its jurisdiction.

5 In Brazil, the death penalty was abolished for common crimes in 1889, being applied for the
last time in 1876. However, it still exists in the Military Criminal Code, Article 55.

6 As a Federation, The United States of America has different legislation regarding the death
penalty. Some States still have it while others do not. As for the States that have it, they total
32: Alabama, Arizona, Arkansas, California, Colorado, Delaware, Florida, Georgia, Idaho, In-
diana, Kansas, Kentucky, Louisiana, Mississippi, Missouri, Montana, Nebraska, Nevada, New
Hampshire, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South
Dakota, Tennessee, Texas, Utah, Virginia, Washington and Wyoming. V. http://www.ibtimes.
com/death-penalty-us-which-states-still-practice-capital-punishment-what-methods-they-
use-1785124 [access: 2.02.2015].

7 Second Optional Protocol to the International Covenant on Civil and Political Rights, aiming
at the abolition of the death penalty. Adopted and proclaimed by General Assembly resolution
44/128 of 15 December 1989.
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There are also several resolutions of The United Nations General Assembly calling
for a moratorium on executions and for a complete abolition of the death penalty.® It
is also fundamental to highlight: a) the work of the UN Economic and Social Council,
which adopted the Safeguards Guaranteeing Protection of the Rights of Those Facing
the Death Penalty’ (resolution 1984/50 of 25 May 1984); and b) the contribution of both
the UN Human Rights Committee' and of the UN Human Rights Council."

In a 2003 landmark decision, the Human Rights Committee held that Canada was
obliged to ensure that the death penalty would not be carried out on a proposed depor-
tee. For countries that have abolished the death penalty, there is an obligation not to
expose a person to the real risk of its application. Thus, they may not remove, either by
deportation or extradition, individuals from their jurisdiction if it may be reasonably an-
ticipated that they will be sentenced to death, without ensuring that the death sentence
will not be carried out.

Regardless of all the international efforts to reduce and ultimately abolish the death
penalty, there are countries that still have it in their criminal codes and legislation. One
of the harshest death penalty applications — if not #be harshest — belongs to China. In
fact, three quarters of executions worldwide are carried out in Asia. China alone ac-
counts for 90% of all executions in Asia and executes more people than all the other
countries combined. The country executed approximately 1800 people in 2008, but pre-
cise numbers are unavailable because of secrecy rules.”

In the People’s Republic of China there are more than fifty crimes punishable by death.
Murder, terrorism, rape, drug trafficking, treason, economic crimes and even burglary are

punishable by capital punishment. The methods of execution are both lethal injection and

8 V. for example, Resolution 62/149, “Moratorium on the use of the death penalty,” adopted by
the General Assembly on 18 December 2007; Resolution 67/176, “Moratorium on the use of
the death penalty” adopted by the General Assembly on 20 December 2012; Moratorium on
the use of the death penalty.

9 These set out the most basic guarantees to be observed in all death penalty cases and were
endorsed by the UN General Assembly in 1984 by consensus.

10 In a 2003 landmark decision, the Human Rights Committee held that Canada was obliged to
ensure that the death penalty would not be carried out on a proposed deportee. For countries
that have abolished the death penalty, there is an obligation not to expose a person to the real risk
of its application. Thus, they may not remove, either by deportation or extradition, individuals
from their jurisdiction if it may be reasonably anticipated that they will be sentenced to death,
without ensuring that the death sentence will not be carried out. UNHCR Roger Judge v.
Canada, Communication no. 829/1998 (13 August 2003) UN Doc CCPR/C/78.D/829/1998.

11 It is important to highlight that such a decision had earlier been made by European Court of
Human Rights (cf. 1/1989/161/217: Soring vs. UK) and it is now extended to life imprison-
ment without parole. Cf. 04: Kafkaris vs. Cyprus, 12.02.2008 (GK) — 21906/ and 9.07.2013 —
66069/09,130/10 3896/10 (Vinter u.a. vs. UK).

12 V.http://www.amnesty.org/en/death-penalty/death-sentences-and-executions-in-2008/asia [ac-
cess: 15.11.2014].
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shooting. Besides China, the United States of America is another example of a country
that still applies the death penalty. Being a Federation, this type of legislation changes
from state to state, but currently there are still 31 states that apply the death penalty.”®

Some studies indicate that capital punishment in the United States is connected
with the race of the victim and of the criminal. In 96% of states where there have been
reviews of race and the death penalty, there was a pattern of either race-of-victim or
race-of-defendant discrimination, or both.* A study in California found that those who
killed white people were over 3 times more likely to be sentenced to death than those
who killed black people, and over 4 times more likely than those who killed Latinos.”
Capital punishment proves to be not only racially biased, but it can also be socially
discriminatory.'®

As for the Muslim world, the practice of capital punishment is still common and
most Muslim countries allow its use, including: Egypt, Jordan, Syria, Lebanon, Paki-
stan, Oman, Qatar, The United Arab Emirates, Iran, Iraq and Saudi Arabia.”” Crimes in
Islamic law are divided into 3 basic categories: Huduud,® Qisas® and Tazir®® offenses.
Capital punishment is a sanction theoretically available for any of these categories.? In
Saudi Arabia, for example, the death penalty can be used for adultery, highway robbery,

apostasy, sorcery and heresy, among others.”?

13 31 states still have the death penalty: Alabama, Arizona, Arkansas, California, Colorado, Dela-
ware, Florida, Georgia,Idaho,Indiana, Kansas, Kentucky, Louisiana, Mississippi, Missouri, Mon-
tana, Nevada, New Hampshire, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, South
Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, Washington, Wyoming. V. http://
www.amnesty.org/en/death-penalty/death-sentences-and-executions-in-2009/americas
[access: 11.12.2015].

14 Professor Baldus report to the ABA, 1998.

15 G.L. Pierce, M.L. Radelet, The impact of legally inappropriate factors on death sentencing for
California homicides 1990-1999, “Santa Clara Law Review” 2005, no. 46, http://www.ccfaj.org/
documents/reports/dp/expert/radelet.pdf [access: 4.01.2015].

16 H. Chehata, A penological critique of christian and islamic justifications of capital punishment,
School of Law, Brunel University, October 2006.

17 V. http://www.amnesty.org/en/death-penalty/abolitionist-and-retentionist-countries [access:
16.01.2016].

18 Hudrud Crimes are offences for which there are fixed punishments The six crimes for which
punishments are fixed are theft (amputation of the hand), illicit sexual relations (death by ston-
ing or one hundred lashes), making unproven accusations of illicit sex (eighty lashes), drink-
ing intoxicants (eighty lashes), apostasy (death or banishment), and highway robbery (death).
V. http://www.oxfordislamicstudies.com/article/opr/t125/€757 [access: 3.01.2015].

19 Qisas is the Law of Equality/Retaliation.

20 Tazir are the type of offences for which there are discretionary punishments.

21 V.above: H. Chehata, op. ciz.

22 E. Peiffer, The Death Penalty in Traditional Islamic Law and as Interpreted in Saudi Arabia and
Nigeria, “William & Mary Journal of Women and the Law” 2005, no. 507, http://scholarship.
law.wm.edu/wmjowl/ vol11/iss3/9 [access: 16.12.2014].
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'The execution methods also vary, but among them are stoning, hanging, shooting and
beheading. In theory, Islam permits the use of the death penalty,® but even this permis-
sion could not legitimize the death penalty being used as a tool for social and political
oppression.” Indeed, the death penalty can be used as a cruel tool of racism, as has been
shown in the United States of America, and it can also be a means of oppression, censor-
ship and authoritarianism.

In the Americas, since 2003, when Cuba stopped carrying out executions,” the USA
has been the only country to execute prisoners, except for one case in St Kitts and Nevis,
in 2008.% Nevertheless, in Central America there are countries that still retain the death
penalty in their legislation, such as Jamaica and Dominique. These countries consistently
opposed the international initiatives for a worldwide abolition and it seems that they will
continue to do so. In this regard, Amnesty International issued a report that contains
both a background analysis of the Death Penalty in the region and recommendations for
establishing a moratorium on executions.”

As for South America, most countries are abolitionists, but some still retain capital
punishment for special crimes, such as military offenses.” In Brazil, for example, the
death penalty has been abolished for common crimes, though it is still included in the
Military Penal Code, in articles 55 and 56, which assert that the death penalty will be
execution by shooting. However, in order to apply this law, the country would have to
be in a state of war. For common crimes, the last execution was in 1876, and since the
Proclamation of the Republic, in 1989, it has not been used.

In Europe, the great majority of countries have abolished the death penalty, except for
Belarus, which still has capital punishment for common crimes in its legislation. Cur-

rently, the abolition of the death penalty is included in the European Convention of Hu-

23 The Qurdn mandates that that everyone has a right to life, unless a court of law demands
killing: Nor take life — which Allah has made sacred — except for just cause.

24 H. Chechata, gp. cit., supra n. 45.

25 V. http://www.amnesty.org/en/death-penalty/death-sentences-and-executions-in-2009/ameri-
cas [access: 20.11.2014].

26 V.http://www.theguardian.com/world/2008/dec/23/capital-punishment-human-rights-ca-
ribbean [access: 20.11.2014].

27 V.http://www.amnesty.org/ar/library/asset/ AIMR05/001/2012/en/e17a43ad-54d7-4ea2-b93a-9
c4d0b4821c1/amr050012012en.pdf [access: 20.11.2014].

28 Special crimes are those committed under exceptional circumstances, such as crimes committed
in war time. Peru, Chile, Bolivia (with the promulgation of the Bolivian Constitution, in
2004, its been argued that the death penalty was tacitly excluded, once it goes against the
constitution) and Brazil are examples of this type of legislation, in South America. In the Asian
world, Kazakhstan provides another example.
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man Rights, more specifically on its Protocol no. 62 and Protocol no. 13.° Also, within
the European Union, the Charter of Fundamental Rights of the European Union, in
its Article 2 guarantees the right to life, stating that “no one shall be condemned to the
death penalty, or executed.”

Theories of Punishment

'The abolition of the death penalty is an ambition that has strong foundations in human
and fundamental rights. Yet the legitimization of such a harsh and final punishment
relies on theories and facts that aim to justify it. In the next part of this article, we shall
analyze the retributive and the utilitarian theories of punishment, especially in the as-

pects that concern the possible justification of the death penalty.

The Retributive Theory of Punishment

An essential characteristic of the retributive theory of punishment is that it conceives of
punishment as harm, as suffering, as “retribution” for the evil caused by a crime. There-
fore, the imposition of punishment is justified not because of a future purpose, but for
the value of punishing the past. Punishment is a criminal’s “just deserts.” And, at the
same time, retribution, by its very definition,” represents the idea of institutionalized
vengeance®™. One might argue that this theory was sufficiently justified by its defenders,
the most notorious being two German philosophers, Immanuel Kant** and Georg W.F.
Hegel.®

Immanuel Kant was in favor of the death penalty, especially for the crime of murder,
and he justified it on the ground of just retribution. His thoughts on the death penalty
can be exemplified with the following passage, from his book 7he Metaphysics of Morals:

29 Protocol no. 6 to the Convention for the Protection of Human Rights and Fundamental
Freedoms Concerning the Abolition of the Death Penalty as Amended by Protocol no. 11,
Strasbourg 28.04.1983.

30 Protocol no. 13 to the Convention for the Protection of Human Rights and Fundamental
Freedoms Concerning the Abolition of the Death Penalty in All Circumstances, Vilnius, 3.05.
2002.

31 The idea of just deserts is one of the most important aspects of retribution. It represents the
belief of deserving punishment and what is a fair treatment for criminal offenders.

32 Retribution as Punishment inflicted on someone as vengeance for a wrong or criminal act:
http://www.oxforddictionaries.com/definition/english/retribution [access: 18.05.2014].

33 The State, as the guardian of moral and justice, is the responsible of inflicting punishment.

34 1. Kant, The metaphysics of morals (1797), [in] Practical Philosophy, ed. M.]J. Gregor, Cambridge
1996, pp. 353-604, The Cambridge Edition of the Works of Immanuel Kant, Cambridge Books
Online: http://dx.doi.org/10.1017/CB09780511813306.013 [access: 15.12.2015].

35 G.W.F. Hegel, Philosophy of Right, London 1979.
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What kind and what degree of punishment does public legal justice adopt as its
principle and standard? None other than the principle of equality (illustrated by the
pointer on the scales of justice), that is, the principle of not treating one side more
favorably than the other. Accordingly, any underserved evil that you inflict on some-
one else among the people is one that you do to yourself. If you vilify him, you vilify
yourself; if you steal from him, you steal form yourself. Only the law of retribution

can determine exactly the kind and degree of punishment.*

From the above remarks, it is fair to assume that for Kant just retribution requires the
death penalty for the crime of murder. Nonetheless, we may take into account the fact
that Kant lived between 1724 and 1804, and perhaps his ideas were more progressive than
may seem to us nowadays.” Anyhow, the fact is that the death penalty is still a plausible
punishment in the present day and the idea of retribution is central to that plausibility.

Both Kant’s notion of just retribution and its role in the retributive theory of punish-
ment are not isolated from other defenders of retribution that share the same basis and
understandings. As a matter of fact, it is possible to establish the principle that represents
the main aspects of a retributive theory of punishment, i.e. the following: “All and only
those who commit legal offences may justly receive punishments so long as the punish-
ments are in proportion to the seriousness of the respective crime.”®

'The above mentioned principle can also be extracted from Hart’s Model of Retribu-
tivism.*”” and even though there is no absolute consensus on the definition of retributiv-
ism, the following premises are almost always present in retributive theories of punish-
ment: a) A person may be punished if and only if he has voluntarily done something
wrong; b) The punishment must match, or be equivalent to, the wickedness of the of-
fence; ¢) The justification for punishing persons is that the return of suffering for moral
evil voluntarily done is itself morally good.*’

In this context of classification, we may refer to the above premises as the principle
of responsibility, the principle of proportionality and the principle of just retribution, or
just requital." Looking closely at this scheme and the theory that it embodies, one can

deduce that it excludes the consequences of punishment from analysis, only focusing

36 V.above: I. Kant, op. ciz.

37 For example, Kant’s rejection of torture-executions might be considered as progress in the
context of his lifetime, when cruel executions still took place. This is the view of N.T. Potter, Jr.,
Kant and Capital Punishment Today, “The Journal of Value Inquiry” 2002, no. 36, pp. 267-282.

38 D.E. Sheid, Kant’s Retributivism, “Ethics” 1983, vol. 93, no. 2, pp. 262-282.

39 H.L.A. Hart, Punishment and Responsibility. Essays in the Philosophy of Law, Oxford 1968.

40 Ibidem, p. 231.

41 H.A. Bedau, Retribution and the Theory of Punishment, The Journal of Philosophy”1978, vol. 75,
no. 11, pp. 601-620.
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on the immediate deprivation that shall be inflicted on the criminal,” the latter being
a person who had voluntarily done something wrong.®

Perhaps the most evident principle that distinguishes the retributive theory from the
other theories of punishment is the principle of just requital, which aims to justify penal-
ties in themselves. As was mentioned before, penalties are not justified by some future
good they may bring to society, through deterrence, or by some good brought to the vic-
tim by compensation, or even to the criminal through reformation. Similarly, penalties
are justified only on the grounds that they are morally good in themselves, regardless of
any future benefit or loss.

This discussion grows in importance when we analyze the most severe of punish-
ments, capital punishment.* Firstly, we must discuss the idea of proportionality and its
aspects, since it is a principle present in most legal systems in the world.* Taking into
account the general concept of proportion: what would be a proportional penalty for
murder? If; to go further into the retributive theory of punishment, we may ask what
would be a “just requital” or, in other words, what amount of suffering would be enough
for somebody that committed such crime?*

Well, according to retribution theories, death is definitely one of the options, if not
the best one. It recalls the ancient Lex Tallionis: “An eye for an eye.” Clearly a tempting
option for a lot of people, including lawmakers, as it appeals to the human emotion of
vengeance. However, we should definitely not assume that death is the answer to death,
because once we do that, we may as well assume that robbery is the answer to robbery
and that rape is the answer to rape. This line of thinking must be rejected, once it threat-
ens the principles and rights that the criminal law must respect, including, of course, the
right to life. This the a basic human right, enshrined in the Universal Declaration of Hu-
man Rights*” and solidified as a fundamental right in many constitutions in the world.
'The death penalty is the ultimate denial and violation of that right.

42 M. Lessnoff, Two Justifications of Punishment,“The Philosphical Quarterly” 1971, vol. 21, no. 83,
p-141.

43 This is one of the points on which the retributive theory contrasts with the utilitarian theory of
punishment.

44 Of course some people may argue that life imprisonment is “worse” than the death penalty,
because makes people sufter for a longer time. But this author cannot agree with that argument,
since capital punishment is the only penalty that is absolute and irreversible.

45 Even though it may be interpreted in different ways, proportionality is a concept familiar to any
jurisdiction.

46 The death penalty may be carried out in various ways, including electrocution, hanging, fatal
injections, and others. When we discuss the death penalty from the point of view of retribution,
we must ask ourselves not only if the death penalty is deserved, but how it should be executed,
how cruel should it be.

47 UN General Assembly, Universal Declaration of Human Rights of 10 December 1948, Article 6.
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The Utilitarian Theory of Punishment

The utilitarian theory of punishment is another important theory that aims to justify
punishment and, with relevance to the present article, to justify capital punishment. It
differs from the retributive theory of punishment on the basis that the utilitarian theory
justifies a penalty not as retribution for a crime, but as a way of preventing future crimes.

Therefore, as one of the most prominent exponents of the utilitarian theory of pun-
ishment, Jeremy Bentham, would say, punishment is an evil that can only be used if it
prevents a greater evil.®® The idea that punishment breaks or decreases the number of
crimes is called deterrence, and it is one of the most important utilitarian arguments in
favor of the death penalty.

According to both Bentham and Beccaria, there are three aspects of deterrence that
influence the rate at which crimes are commited: a) celerity; b) certainty; c) severity.
Therefore, if punishment for a crime is swift, certain and severe, rational people would
be deterred from committing the crime, once they measure the graveness that will come
to them if they continue with it. Adding to deterrence, we can consider incapacitation,
meaning that if the State executes a criminal, it will definitely prevent this person from,
for example, murdering again.*’

In terms of the death penalty, both arguments can be proved wrong, or at least, can-
not be proved right. Firstly, an argument against deterrence is that there has been no
research, no data or statistics that proved the death penalty deters crimes.”® Also, emi-
nent criminologists have conducted research to examine whether the death penalty was
a greater deterrent than other types of punishment, and their conclusion was that capital
punishment is not more effective than imprisonment in deterring murder.”

Overall, it has never been proved that capital punishment is an effective deterrent
against crimes. In that regard, there was a report released on April 18 by the National
Research Council of the National Academies,’? based on a review of more than three
decades of research, and which concluded that studies claiming that the death penalty

48 J. Bentham, An Introduction to the Principles of Morals and Legislation (1978), New York 1948.

49 Cf. J.P. Gibbs, Crime, Punishment and Deterrence, New York 1975; C. Beccaria, On Crimes and
Punishments, New York 1963 [hereinafter cited as Beccarial; . Bentham, Principles of Penal Law
(1843), Adelaide 2014.

50 Deterrence and the Death Penalty, eds. D. Nagin, J. Pepper, Washington 2012; D. Vergano, NRC:
Death penalty effect research fundamentally flawed, “USA Today” April 18, 2012.

51 W.C. Bailey, R. Peterson, Murder, Capital Punishment, and Deterrence: A Review of the Evidence
and an Examination of Police Killings, Sociology & Criminology Faculty Publications, Paper 33,
1994, http://engagedscholarship.csuohio.edu/clsoc_crim_facpub/33 [access: 2.11.2014].

52 V.above: Deterrence and the Death Penalty, op. cit.
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has a deterrent effect on murder rates fundamentally flawed.”® As a matter of fact, Bec-
caria himself saw the death penalty as both unnecessary and useless.™

As for the second utilitarian argument, i.e. incapacitation, some will argue that ex-
ecuted criminals will never commit a crime again, while at least some of the criminals
that were sentenced to prison will murder again, after their release. Here we can also
use research to show that the number of repeat murderers is not significant. James W.
Marquart and Jonathan R. Sorensen conducted research® on 558 offenders that had their
death penalty commuted to a prison sentence, or who had been released, after the Fur-
man v. Georgia ruling.* The results indicates that convicts on parole do not represent an
especially great threat to society, only one out of all the murderers researched committed
a second murder while at liberty in society.

Of course, some defenders of the death penalty may still argue that this one murder,
or that the few murderers that murder again are justification enough for capital punish-
ment. But that would bring us back to the retributive theory of punishment, since its
utility is hardly proved and even less guarantees the happiness of the majority.”

In such a way, the majority of arguments in favor of the death penalty can be refuted,
both by logic and statistics. To kill as vengeance for a killing, an eye for an eye, is no bet-
ter than killing in the first place. If we “were to follow this type of thinking, we would
go back centuries in terms of the evolution of criminal law. Likewise, maintaining that
the death penalty is a way of preventing new crimes is an unsure argument, nowhere

near strong enough to justify such punishment. Not to mention that the criminal justice

53 V. the National Research Council’s Report Brief, http://www.deathpenaltyinfo.org/docu-
ments/NatResCouncil-Deterr.pdf [access: 18.05.2014]. The mentioned report concluded: “The
committee concludes that research to date on the effect of capital punishment on homicide
is not informative about whether capital punishment decreases, increases, or has no effect on
homicide rates. Therefore, the committee recommends that these studies not be used to inform
deliberations requiring judgments about the effect of the death penalty on homicide.”

54 C. Beccaria, op. cit.

55 J.W. Marquart, J.R. Sorensen, A National Study of the Furman-Commuted Inmates: Assessing the
Threat to Society from Capital Offenders,“Loyola of Los Angeles Law Review” 1989, no. 5, http://
digitalcommons.Imu.edu/llr/vol23/iss1/2 [access: 20.01.2015].

56 The Court decided that the death penalty as it had been applied in the United States until
that time violated the prohibition against cruel and unusual punishment contained in Eighth
Amendment of the United States Constitution. The importance of this decision relies not only
on its outcome, but also on the fact that the Court reached its conclusion based on the evidence
that the application of the penalty was unequal, often discretionary and haphazard. Some of the
Justices in the majority noted that the death sentence has been disproportionately imposed and
carried out on the poor, black, and the members of unpopular groups. Furman v. Georgia. 408
U.S. 238 (1972). no. 69-5003.Argued in January 17,1972. Decided in June 29, 1972.

57 According to John Stuart Mill, “actions are right in proportion as they tend to promote
happiness, wrong as they tend to produce the reverse of happiness. By happiness is intended
pleasure and the absence of pain.”
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system, like any other system, can fail, with the risk of executing the innocent, and the

fact that this does happen should be reason enough to abolish the death penalty.

Conclusion

Certainly a reflection on the international and regional work on human rights during the
last decades shows that there has been an increasing numbers of States that apply a mor-
atorium on executions, with a turn towards complete abolition. Nonetheless, as shown
in the current article, there are countries that still have and apply the death penalty. And
they do so with different types of justifications, sometimes based on pure retribution,
other times on a utility that, as argued in this article, cannot be proved.

On the other hand, it is accepted that the criminal systems can fail. There were cases
when someone was wrongfully sentenced to the death penalty,® and others that went
even further, when innocent people were wrongly executed by the State.”” These mistakes
can never be amended and it would be naive to believe that the system will not fail.
Moreover, an ultimate case can be made against the death penalty: affirming that there
is no morality whatsoever to the death penalty. There is no morality in executing the in-
nocent, or the guilty.

Such a harsh punishment goes against fundamental and human rights, the dignity of
the human being, and against the right to life, the most basic human right enshrined in
the Universal Declaration of Human Rights®® and reiterated as a fundamental right in
many constitutions in the world. The death penalty is the ultimate denial and violation of
that right. Capital punishment is a cruel and inhuman penalty and it is equivalent to any
other type of killing, the difference residing only in the fact that it is an institutionalized
murder, carried out by the State. And, liking it or not, as an institutionalized type of kill-
ing, it is vulnerable to the pressures of power, to the will of the powerful.

In conclusion, the arguments in favor of the death penalty should be rethought. To
admit the legality and legitimacy of the death penalty is to accept that innocents will be
executed, it is also to give the State a power that opposes our fundamental and human
rights, which were fought for and developed over centuries. Be that as it may, attempts
at justification can be proved wrong, retribution is only another word for vengeance and
the utility of capital punishment has not yet been demonstrated. A complete abolition of
the death penalty is the ultimate goal that has yet to be reached, and, contrary to the at-

58 V.http://time.com/79572/more-innocent-people-on-death-row-than-estimated-study/ [access:
16.12.2014]; http://www.scientificamerican.com/article/many-prisoners-on-death-row-are-
wrongfully-convicted/ [access: 16.12.2014].

59 V. http://www.deathpenaltyinfo.org/executed-possibly-innocent [access: 15.12.2014]. Cf. the
Lena Baker case as well: http://www.theguardian.com/world/2005/aug/17/usa.garyyounge [ac-
cess: 15.12.2014].

60 UN General Assembly, Universal Declaration of Human Rights 0f10 December 1948, Article 6.
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tempts at legitimization, the fight for abolition undeniably has strong theoretical, moral
and legal justifications.
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SUMMARY
Capital punishment: a theoretical and cooperative analysis

Among all the different types of penalties that exist in the various juridical systems
around the world, capital punishment, also known as the death penalty, is one of the
most controversial ones. The discussion about its legitimacy and legality crosses social,
philosophical, cultural, religious and historical fields. The present article aims to first
analyze how capital punishment is treated in different parts of the world, whether it is
present or not, and to later on focus on the attempts to justify such a harsh punishment,
by both the retributive and utilitarian theories of punishment.
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Wrongfulness of a court’s decisions,
acts and/or omissions as a condition
of tortious obligations in Ukraine

One of the general conditions determining the obligation to provide compensation for
damage is the wrongfulness of the conduct of the person who caused such damage.
'There is no legal definition of unlawfulness in the civil legislation acts. However, the is-
sue of wrongfulness in civil law is not new for legal science. Definitions of wrongfulness
have been provided both by researchers who specialize in the general problems of re-
sponsibility in law' and by experts in the field of civil liability.? But almost all researchers
have stated that different kinds of legal responsibility have their own specific features,
and that the criteria of unlawfulness in criminal law cannot be completely applicable to
civil relations. Generally, it can be noted that there are several key concepts (theories)
concerning the definition of wrongfulness (wrongful conduct) as the condition for
the compensation of damage in the doctrine of civil law: objective (normative)® and
objective-subjective.* At the same time, wrongfulness has a special character and content
in the process of evaluating the infliction of damage caused by public (including judicial)

authorities.

1 P.O. Xanduna, Obwee yuenue o npasoomnowenuu [General theory of legal relationship], Mo-
ckBa 1974, p. 324; B.T. basbines, IOpuouueckas omeemcmeeHHOCHb (meopemuyeckue 60npo-
cvt) [Legal liability (theoretical issues)]. Kpacuosipck 1985, p. 25; K.B. Bacin, fOpuouuna giono-
gidanvuicmy. npupoda, opmu peanizayii ma npasa modunu [Legal liability: the nature, forms
of implementation and human rights], Kuis 2006, p. 10.

2 V., for example: B.JI. Cniecapes, O6wexm u pesyivmam epasicoanckoo npasonapyuerus | The
object and the result of a civil offence]: Cepanosek 1974, p. 24; C.A. Kounosanos, Ocnosanue
epascoancko-npasosoti omeememsennocmu [ The ground of civil liability], Mocksa 2006, p. 28.

3 N.C. Kanzabaposa, I padcoancko-npagosas omeemcmeennocns (ochoshvle nonodicenus) [ Ci-
vil liability (the main provisions)], Onecca 1998, p. 16.

4 A.M. CaBuubka, [lonammsa npomunpagnocmi ma it popmu 3a paosHCoKUM YUBLIbHUM NPABOM
[ Zhe concept of wrongfulness and its forms under the Soviet civil law], JIbBiB 1974, p. 6.
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In this context, the purposes of this research are: to identify the specificities of wrong-
fulness as a condition of the obligations determining the compensation of damage
caused by the judicial authorities, namely the unlawfulness of their decisions, acts and/or
omissions, and to make proposals on how to improve the legislation of Ukraine which
governs this scope of legal relations.

The object of this analysis is the wrongfulness (unlawfulness) of a court’s decisions,
acts and/or omissions as a condition for tortious obligations.

The methodological basis of this analysis is presented by formal-logical, systemic,
structural-functional and comparative methods, and by the method of analysis and
synthesis.

'The main body of research. First of all, it should be noted that we agree with the posi-
tion of Olesia O. Otradnova’ on a broad understanding of wrongfulness in tort relation-
ships: any act that results in a violation of a person’s rights, harming their property or
moral interests, if the person was not entitled to harm-doing, is unlawful.

It is necessary to pay attention to the position of those experts® who believe that un-
lawfulness in the harm caused by public authorities has a special character and specific
content: there is a “double” complex wrongfulness in such relations that has both civil
and administrative (criminal procedural) components. That is, when deciding on the
issue of the state’s tort liability for harm caused by the exercise of power, the civil wrong-
fulness of such harm will be expressed in the public illegality of the powerful act that
caused this harm. In itself, the fact of the infliction of damage does not indicate wrong-
fulness. In this case, the fault should not be defined as a fault in causing harm, but rather
as the fault in carrying out a wrongful (unlawful) act. Within these relations there is
a conflict between the legal presumptions concerning the legality and illegality of harm-
ing in private (civil) and public law. On this basis, the experts have concluded that in this
case the fault and wrongfulness should not be considered from the standpoint of general
tort. Furthermore, they find the current version of sections 1173-1176 of the Civil Code
of Ukraine (hereinafter — CC of Ukraine) unsuccessful, since the application of the
terms “illegal” and “regardless of fault” is acceptable only for the construction of general
tort, under which the fault should be regarded as a fault in harm-doing, and illegality
regarded as the wrongfulness of the harming. However, in this regard there is an op-
posite position in legal doctrine: when determining the illegality of harm caused by the
state we should follow the general rule of general tort, that is, any infliction of damage
by the authorities and their officials is wrongful, except as otherwise expressly provided

5 0.0. OrpannoBa, Hedozosipni 30606 szanns é yusinohomy npasi Vipainu [ Non-contractual
obligations in civil law of Ukraine], Kuis 2009, p. 73.

6 M.M. XomeHko, Ocobnugocmi npagogoco cmamycy 0epicasu ik cyd 'ekma yusiibHO-npago-
601 6ionosioanvrocmi y Oenikmuux 30006 ‘asanusx [Peculiarities of the legal status of the state as
a subject of civil liability in tortious obligations], “Ansoxar” 2011, no. 5(128), p. 31.
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by law. In other words, there should not be any exceptions to the general tort system for
the obligations arising out of harm caused by the state.”

We agree with the position of the scholars who think that the liability for wrongful-
ness in the infliction of damage by public (including judicial) authorities should not be
considered from the standpoint of general tort. In these cases, the “illegality” indicates
the presence of fault. So position of the scholars who propose applying the concept of
“wrongful” or even “unfair” instead of the concept of “illegal”is, in our view, quite reason-
able.® Therefore, in view of the provisions concerning the current legislation governing
the legal sphere analysed in this paper, we will use the category of the “wrongfulness
(unlawfulness)” of a court’s decisions, acts and/or omissions. However, we believe that
making changes to a number of legal acts governing relations on the compensation
for damage caused by the judiciary, in replacement of the category of “illegal decisions,
actions or omissions” in the category of “wrongful,” would be a proper solution for the
legislation of Ukraine.

It should be noted that in general, there are three forms of unlawful behavior as a re-
sult of which may be prejudiced: decision; action; inaction.” Decisions and actions as
a form of expression of unlawful behavior are usually the same, because they express
a certain activity. The difference between them is that decision is the kind of action that
is provided by the legal actors (for example, government authorities, their officials) and is
subject to an appropriate external design, making them suitable for enforcement. In con-
trast, with actions the external expression of wrongful conduct is quite possible without
special design. Wrongful action against rules of law or subjective protected by the legal
rights of the others is a form of unlawful behavior. With this form of unlawful behavior,
a person carries out precisely the action that should not have been taken. This action
violates a duty established by a legal prohibition."® That is why we consider it necessary

to note that the possibility of expressing three forms of unlawful behavior, namely deci-

7 H.A. Kupuinosa, I pascoancrko-npasosas omsemcmeennocmy cocyoapemea | Civil liability of
the state], Mocksa 2003, p. 28.

8 C.B. CymnpyH, Boswewenue mamepuaibHozo ywepoa, npuduHéHHo20 epaxcoanam npu pac-
Kpolmuu U pacciedo8anuu NpechynieHull: y20i08HO-NPOYECCyanbHblil U ONepamueHo-po-
soicknotl acnekmut [ Compensation for pecuniary damage caused to the citizens in the course of de-
tection and investigation of crimes: criminal procedure and operational search aspects], Omck 2001,
p. 69; O.B. Muxaiinenxo, Mmywecmeennas omeemcmeeHHoCmy 3a 6peo, NPUYUHEHHbLI OCY-
wecmeneHuem nyOIUYHOU G1ACMU. MeopemuiecKue acnekmol u npodiemsl ee pearu3ayuil Ha
npaxmuxe [ Property liability for harm caused by exercise of public authority: theoretical aspects and
problems of its realization in practice], Mocksa 2007, p. 167.

9 A . Ilpycakos, /lelicmsue u be30eticmsue Kak (hopmuvl 10OPUOUYECKU SHAUUMO20 NOBEOeHUs
[Action and inaction as forms of legally significant behavior], Caparos 2008, p. 238.

10 M.K. Tangnatuy, A.b. I'punsk, A.l. dpinutok, T.C. KiBanosa, Biowkodysanns mopanvroi ma
mamepianonoi wikoou [ Compensation for moral and material damage), Kuis 2011, p. 58.
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sions, acts and omissions, are related to the obligation to compensate for damage caused
by the judicial authorities.

Having analyzed the international and national levels of legal regulation pertaining
to such relations, we can note the variety of legal systems’ approaches concerning the
definition and the list of unlawful decisions, acts or omissions of the judiciary, which may
do harm to a person. The illegal activity or inactivity of the judiciary in criminal proceed-
ings is characterized by the category “miscarriage of justice” (in the narrow sense!) in the
legislation of many countries. The same approach is used at the international (subsec-
tion 6 of section 14 of the International Covenant on Civil and Political Rights'?) and
regional levels of legal regulations pertaining to the obligation to compensate for the
damage caused by the judicial authorities (Article 3 of Protocol no. 7 to the Convention
on protection of human rights and fundamental freedoms,” hereinafter — the ECHR).
'That is, a person’s right to compensation for a miscarriage of justice in the exercise of
criminal proceedings, such as an erroneous conviction, is envisaged. There are no norma-
tive definitions of a “miscarriage of justice” or specifying criteria for its concretization
at the international and regional levels of legal regulation concerning compensation for
damage caused by the judiciary. The opposite approach, namely the presence of legal
definition or criteria specifying its content, can be observed at the level of national legal
systems.™ In addition, the issue of the nature and meaning of “miscarriage of justice” has
been considered in detail in foreign and domestic legal doctrine. However, one should
note that the doctrinal definition and content of this category does not always coincide
with its statutory understanding. Thus, some foreign scholars® consider it necessary to
interpret the category “miscarriage of justice” in several (or at least two) ways: narrowly
(as noted above, refers to a miscarriage of justice in the exercise of criminal proceedings
only) or broadly (a miscarriage of justice in the administration of justice, irrespective of
the category of cases that may include not only the illegal final judgment, but also other
illegal acts or omissions). As regards compensation for harm caused during the criminal

11 R. losof, Abstract of doctoral thesis “Civil lability of the state for miscarriages of justice”, Cluj-
Napoca, 2013, http://193.231.20.119/doctorat/teza/fisier/1171 [access: 28.03.2016].

12 International Covenant on Civil and Political Rights (adopted 16 December 1966, come into
force 23 March 1976). GA res. 2200A (XXI), 21 UN GAOR Supp. (no. 16) at 52, UN Doc.
A/6316 (1966); 999 UNTS 171; 6 ILM 368 (1967).

13 Convention for the Protection of Human Rights and Fundamental Freedoms. Protocol no. 7
(22 November 1984).

14 V., for instance, D. Layne, Compensation for Miscarriage of Justice, Journal of Criminology”
2010, http://www.internetjournalofcriminology.com/Layne_Compensation_for_Miscarriage_
of_Justice.pdf [access: 28.03.2016].

15 R.Tosof, gp. cit., pp. 16-17.
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proceedings, some scholars' offer an alternative approach to focusing on the interna-
tional and regional level for identifying forms of wrongful conduct by judicial authorities
and their officials; namely, by formulating a list of wrongful (unlawful) decisions, acts
and omissions that could cause harm to a person and take features of a criminal, disci-
plinary offense or a judicial error. In other words, in this case “miscarriage of justice” is
not a generic term used to name other forms of wrongful behavior, but only one of the
special terms used when denoting various forms of misconduct. In fact, a similar ap-
proach can be identified at the national level of regulating the analyzed sphere of legal
relations.

In our opinion, based on an analysis of the international, regional and domestic levels
of legal regulation pertaining to the compensation for damage caused by the judiciary,
and doctrinal approaches to this issue, it is feasible to employ the following categories for
different types of wrongful behavior: “unlawful decisions, acts or omissions,” or “wrong-
ful activity, inactivity,” or “wrongful act in the form of an offense or objectively wrongful
conduct,” and so on. We believe that the category “miscarriage of justice,” due to its con-
tent and scope, cannot be used as a generic term (that is, as an analogue of the category
“unlawful behavior”) for special terms (i.e. forms of wrongful behavior). Therefore we
consider the implementation of the provisions of international instruments into national
legislation inappropriate, given the state’s obligation to comply with an adequate level of
guarantees of rights and freedoms of person, to prevent the of narrowing of the content
or scope of these rights and freedoms, and to ensure that effective mechanisms are in
place to protect them in case of violation, non-recognition or challenge.

Thus, as has already been noted in this paper, the legislation of Ukraine describes the
wrongful conduct of judicial officials as “illegal decisions, actions or inaction.” This raises
the issue of whether the statutory list of “illegal decisions, actions or omissions of the
court” is exhaustive (closed). Based on a systematic interpretation of the provisions of
section 1176 of CC of Ukraine? (especially subsections 1 and 6 of this section) and sec-
tion 1 of the Law of Ukraine On the Procedure of Compensation Damage Caused to
a Citizen by Illegal Actions of Inquest, Pre-Trial Investigation, Office of Public Prosecu-

16 JLLA. IlpokynuHa, Bosmewenue ywepba, npuuuHeHHO20 2pAXCOAHUHY HE3AKOHHbIMU Oeli-
CMBUAMU OONHCHOCIHBIX Y 6 chepe yeonosHozo cydonpouseoocmea [ Compensation of dam-
age caused fo a citizen by illegal actions of officials in criminal proceedings], Mocksa 1987, p. 24;
H.B. Unbrotuenxo, Bosmewenue yujepba, nputuHeHHO20 IUYHOCU 8 Y20108HOM Npoyecce
HE3aKOHHbIMU OCUCMBUSMU OP2AHO08 OO3HAHUSL, NPEVBAPUMENLHO20 CLeOCMBUSL, NPOKYDAMYPbl
u cyoa [ Compensation of damage caused to an individual in criminal proceedings by illegal actions of
inquiry, preliminary investigation, prosecution and trial bodies (agencies)], Mocksa 1995, p. 20.

17 Husineauit kopeke Yipainu [Civil Code of Ukraine], 16.01.2003, no. 435-1V, i3 3miHamu i jo-
noBHEeHHsIMU; Binomocti BepxoBroi Pagn Ykpainu, 3.10.2003, no. 40, item 356.
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tor and Judicial Bodies® (hereinafter — the Law no. 266/94-VR), we can conclude that
the list of different types of the judiciary and officials’ illegal behavior that may harm
a person is of inexhaustible (open) character. Moreover, the legislator pays particular at-
tention to court decisions, acts or omissions, and wrongfulness (illegality) which leads
to a significant restriction or violation of rights, freedoms and legitimate interests of
persons, namely: unlawful conviction,” unlawful criminal prosecution® (under the Law
no.266/94-VR — unlawful notification of suspicion of a criminal offense?), unlawful use
of preventive punishment, unlawful apprehension® (under the Law no. 266/94-VR —il-
legal detention), and in accordance with the Law no. 266/94-VR: illegal conducting of

search or capture caption, unlawful seizure of property, unlawful removal from work

18 3akon Ykpainu I1po mopsaok BiAIIKOAYBaHHS IIKOIW, 3aBIAHOI TPOMATHIHOBI HE3aKOHHU-
MU JisIMH OPTaHiB, 10 3A1HCHIOIOTH ONIEPATHBHO-PO3LIYKOBY IiSUIBHICT, OPTaHiB 10CYA0BOTO
po3ciityBaHHs, IPOKypaTypH i cyay, 1.12.1994, no. 266/94-BP, i3 3MiHaMH i JOMOBHEHHSIMH,
Bimomocti BepxoBroi Pagu Ykpainu, 3.01.1995, no. 1, item 2.1.

19 It is obvious that unlawful conviction is mentioned as first in the list of wrongful (illegal) acts
of judiciary not without grounds, because it always leads to infliction of damage to person.
The issues of the adequacy of the scope and composition, effectiveness of the procedure of
compensation for such damage remain one of the most problematic and controversial both
in domestic and in foreign doctrine and practice. V., for example: A. Bernhard, When Justice
Fails: Indemnification for Unjust Conviction, “University of Chicago Roundtable” 1999, vol. 73,
no. 6, http://ssrn.com/abstract=1316583 [access: 28.03.2016]; idem, Justice Still Fails: A Review
of Recent Efforts to Compensate Individuals Who Have Been Unjustly Convicted and Later Exoner-
ated,“Drake Law Review” 2004, vol. 52, http://ssrn.com/abstract=1396849 [access: 28.03.2016];
H.-B. Schifer, V. Fon, Incentive Effects of State Liability for Wrongful Conviction on the Level of
Crime, Washington 2005, http://ssrn.com/abstract=999606 [access: 28.03.2016]; A.IL Kaplan,
The Case for Comparative Fault in Compensating the Wrongfully Convicted, “UCLA Law Re-
view” 2008, vol. 56, no. 227, pp. 227-269 http://www.uclalawreview.org/pdf/56-1-6.pdf [access:
28.03.2016].

20 Attracting the criminal responsibility, as a stage of criminal prosecution, begins with bringing
an accusation of commission of crime: 1. 1.2. pe30FOTHBHOT YacTHHH pinieHHss KOHCTUTYIIH-
Horo Cyny Vkpailu y crpaBi Ipo JermyTarcbKy HepoTopkanHicTs [p. 1.2. of ratio decidendi
of the judgement of the Constitutional Court of Ukraine in the case of deputy immunity],
27111999, no. 9, p. 99; Odiuiitauit Bicank Ykpainu, 19.11.1999, no. 44, item 71, 12591/1999.
Attracting the criminal responsibility is a stage of criminal prosecution, that begins with noti-
fication of suspicion of a criminal offense: m. 14 4. 1 ct. 3 unHHOrO KpHumiHamsHOTO mporecy-
ansHoro Kozekey (KIIK) Yrpainu [pars 14 of subsection 1 of section 3 of the effective Criminal
Procedural Code (CPC) of Ukraine), 13.04.2012, no. 4651-V1, i3 3MiHaMu i JONOBHEHHIMHU,
Bimomocrti BepxoBroi Pagu Ykpainu, 8.03.2013, no. 9-10, item 474, 88.

21 Cf. rmaBy 22 (pp. 276-279) KIIK Vkpaiuu [chapter 22 (sections 276-279) of CPC of Ukraine],
13.04.2012, no. 4651-V1, i3 3minamu i nonoBHeHHs MU, Bigomocti BepxoBroi Panu Ykpainy,
8.03.2013, no. 9-10, item 474, 88.

22 There are such preventive punishments: personal obligation, personal surety, bail, house arrest,
detention. Apprehension is a temporary preventive punishment. V. rmay 18 KIIK Vkpainn
[chapter 18 of CPC of Ukraine], 13.04.2012, no. 4651-V1, i3 3minamu i gonoBaeHHsMH, Bino-
mocTi BepxoBroi Pagu Vipainn, 8.03.2013, no. 9-10, item 474, 88.
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(position), and other procedural actions that limit the rights of citizens in the course
of criminal proceedings,” illegal use of simple detention* or corrective labor,? illegal
forfeiture of estate,? unlawful imposition of fine,” illegal conducting of operative inves-
tigation activities, envisaged by the laws of Ukraine On Operative Investigation Activity,
On Organizational Legal Principles of Struggle against the Organized Crime and other
legislative acts,® and execution of which entails the compensation in full for the harm
caused, regardless of judicial official’s fault.

However, in current legal research, scholars® seek to extend the list of illegal actions
of judicial bodies and their officials by setting additional conditions of objective (abso-
lute, strict) state liability, such as: delayed admission of defense counsel, inhuman and
cruel treatment during prosecution,® violation of procedures for issuing perpetrators

of criminal offenses (extradition™), all of which could be considered as a practice of

23 V. mmasu 10, 14-17, 20, p. 333 KIIK Vkpaiun [chapters 10, 14-17, 20, section 333 of CPC of
Ukraine], 13.04.2012, no. 4651-V1, i3 3minamu i gonosuenHsimu, Bimomocti BepxosHoi Paaun
Vkpaiuu, 8.03.2013, no. 9-10, item 474, 88.

24 V. cr. 32 Kozekcy Ykpainu npo aaminictparusni npasonopyenns (KVnAIl) [section 32 of
Code of Ukraine on Administrative Infractions (CUAI)], 7.12.1984, no. 8073-X, i3 3minamu
i jonoBHeHHsIMH, Bimomocti BepxoBroi Pagu YPCP, 18.12.1984, no. 51, item 1122.

25 V. cr. 31 KYnAII [section 31 of CUAI], 7.12.1984, no. 8073-X, i3 3MiHaMu i OMTOBHEHHAMH,
Bigomocti BepxosHoi Pagun YPCP, 18.12.1984, no. 51, item 1122.

26 V. cr. 29 KVnAII [section 29 of CUAI], 7.12.1984, no. 8073-X, i3 3MiHaMH i JONOBHEHHSAMH,
Bigomocti BepxosHoi Paxu YPCP, 18.12.1984, no. 51, item 1122; ct. 59 KpuminanbsHOro koaex-
cy (KK) Ykpainu [section 59 of Criminal Code (CrC) of Ukraine], 5.04.2001, no. 2341-111, i3
3MiHamH i jjonoBHeHHs MU, Bigomocti Bepxosroi Pagu Yipaiuu, 29.06.2001, no. 25, item 131.

27 V. ct. 27 KYnAII [section 27 of CUAI], 7.12.1984, no. 8073-X, i3 3MiHaMM 1 JONOBHEHHAMM,
Binomocti Bepxosnoi Paau VPCP, 18.12.1984, no. 51, item 1122; ct. 53 KK Vkpainu [section 53
of CrC of Ukraine], 5.04.2001, no. 2341-111, i3 3minamu i nonosrennsmu, Bigomocti Bepxo-
BHOI Pagu Ykpainu, 29.06.2001, no. 25, item 131.

28 V.rnasy 21 KIIK Vkpaiuu [chapter 21 of CPC of Ukraine], 13.04.2012, no. 4651-V1, i3 3minamu
i monoBHeHHsiME, Bimomocti Bepxosnoi Pamu Vipainu, 8.03.2013, no. 9-10, item 474, 88.

29 V., for example: B. byTkenu, Axicmo 3akony i numanns egpekmusnocmi 3acmocyeans pi-
wenvb €gponelicbkoeo cydy 3 npas noounu cyoamu Yrpainu (sucmyn na Misxchapoonitl kou-
pepenyii) [Quality of law and the issue of effectiveness of application of the European Court of
Human Right's judgements by courts of Ukraine (presentation at the International Conference)],
“TIpaBo Yxpainu” 2011, no. 7, pp. 48-63; B.IL. IMamnitok, 3acmocysanns Koneenyii npo saxucm
npas MoouHY i OCHOBONONIONCHUX 80600 Y BUNAOKY NPOCANUH YKPAITHCLKO20 3AKOHOOABCMEA
[Application of the Convention on protection of human rights and fundamental freedoms in the case
of gaps in the Ukrainian legislation], [in] Akmyanvni npoGremu gopmysans pomadancbkozo
cycninbemea ma cmanosnens npagosoi depoicasu, pex. 11. Mixuap, Yepkacu 2012, p. 378.

30 B.IO. Iopenosa, Bionogioansricms deporcasu neped 0codoro 3a 3a80aHHSL WKOOU He3AKOHHUMU
OlsIMU Opeanis 00cy006020 po3CiOY6ants, npokypamypu i cyoy [State liability for the damage
caused by illegal actions of pre-trial investigation, office of public prosecutor and judicial bodies], Kuis
2012, p. 20.

31 B.IL Ianitok, 3acmocysanns cyoamu 3azanvhoi opucouxyii Ypainu Koneenyii npo 3axucm
npas oOuHU I OCHOBONONOANCHUX CB0000 y pasi «HESKICHO20» 3AKOHO0A8CMEA (YUBLibHO-
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the European Court of Human Rights (hereinafter — the ECHR) as a source of law in
Ukraine.* We support the position of these scholars and think that it would be suitable
to expand the list of unlawful acts of judicial bodies and their officials, following the ap-
proaches of the ECHR.

Particular attention should be paid to the case of compensation for damage caused to
an individual or legal entity as the result of a court rendering an illegal decision in a civil
case (subsection 5 of section 1176 of CC of Ukraine). Based on the literal wording of the
text of the analyzed provision of CC of Ukraine, we can conclude that it only concerns
compensation for damage caused as a result of rendering an illegal decision in a civil
case. That is, when the illegal decision has been delivered on an administrative or com-
mercial matter, compensation for damage under subsection 5 of section 1176 of CC of
Ukraine is impossible. Obviously, in this case, we should apply the provisions of subsec-
tion 6 of section 1176 of CC of Ukraine, with the possibility of compensation for damage
on the general terms established by sections 1173, 1174 of CC of Ukraine. This raises the
issue of the feasibility and effectiveness of such an approach to the legal regulation of
analyzed relations, because actually the legislator establishes different modes of regula-
tion for identical (same type) relations, since, in contrast to subsection 5 of section 1176
of CC of Ukraine, under sections 1173, 1174 of CC of Ukraine, damage is compensated
for regardless of the fault of the public authority or official. We believe that there are no
convincing arguments in support of, or rationale for, this legislative approach, so there
are substantial doubts concerning its further preservation.

In this regard, it is necessary to amend subsection 5 of section 1176 of CC of Ukraine,

as follows®:

The damage caused to an individual or legal entity as a result of the court render-

3

ing a wrongful (illegal) decision® in a civil, commercial or administrative case shall

npasosuil acnexkm) [Application of the Convention on protection of human rights and fundamen-
tal freedoms by courts of general jurisdiction of Ukraine in the case of ‘poor” legislation (civil legal
aspect)], “Haconmc HUBiIEHOTO i KpuMiHaneHOro cynounHersa” 2013, no. 5(14), pp. 105-106;
also Dubovik v. Ukraine, no. 33210/07, 41866/08, § 71-75, ECHR 2009; Kaboulov v. Ukraine,
no. 41015/04, § 155,159, ECHR 2009.

32 Cr. 17 3V Ilpo BUKOHaHHS pilIEeHb Ta 3aCTOCYBAHHS MPAKTUKU CBPOIEHCHKOTO Cyay 3 MpaB
momuad [section 17 of the Law of Ukraine On the Fulfillment of Decisions and Application
of Practice of the European Court of Human Rights], 23.02.2006, no. 3477-1V, i3 3minamu ta
nortoBHEHHIMH, Binomocti BepxoBHoi Pamu Ykpainy, 28.07.2006, no. 30, item 1114, 260.

33 Similar proposals have been already expressed in the legal literature. Cf. O.0. Bostpcbkuit, Bio-
WKOOYBAHHS WKOOU, 3A60AHOT He3AKOHHUMU piuenHaMU, Oismu uu be30isnbricmio cyoy [ Com-
pensation of damage caused by illegal decisions, actions or omissions of court], Oneca 2008, pp. 11, 86.

34 We believe that it is appropriate to use the term “judicial decision” (similar to the subsection
3 of section 61 of the Civil Procedural Code of Ukraine: judicial decision in civil, commercial
or administrative case...) because, in accordance with the current procedural law of Ukraine
(subsection 1 of section 95, subsection 1 of section 208 of the Civil Procedural Code, sections
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be fully compensated by the state, in the case of finding that judge’s acts led to the
delivery of the wrongful (illegal) decision by a court’s conviction, that has come into

force.

It should be noted that the proposed legislative change corresponds to the current
procedure of compensation for damage caused by the judiciary. That is why, taking into
account the procedure of compensation for such damage proposed in this author’s recent
publication,® the above-mentioned wording of subsection 5 of section 1176 of CC of

Ukraine will require additional changes to determine the source of the compensation:

The damage caused to an individual or legal entity as a result of the court rendering
a wrongful (illegal) decision in an civil, commercial or administrative case shall be
fully compensated from the special accumulative account of the individual judge for
funds with the intended purpose, in the case of finding that judge’s acts led to the
delivery of the wrongful (illegal) decision by a court’s conviction, that has come into
force, and proportionally, as determined by the court, or in the case of the failure of
such a determination — jointly and severally.* If there are insufficient funds in the

judge’s accounts, the sums due as compensation are paid by the state.

It should be noted that some scholars” consider the rule of damage compensation

only in case when the judge’s guilt is specified in the court’s sentence, as an arbitrary

4-5 of Commercial and Procedural Code, subsections 12, 13 of section 3, section 158 of the
Code of Administrative Proceedings), the judgment is only one of the forms (correctly — a type
of) judicial decisions.

35 C.B. Kyniuska, IIpobremni numanua nopsaoky ioulkooyeanus (Komnencayii) wkoou, 3ano-
0iAHOI HenpagoMIpHUMU (HE3AKOHHUMY) PieHHAMU, Oiamu 4y 0e30isnbHicmio cyoy (cyooi,
cy00is) [ The issues of procedure of compensation of damage caused by court’s (judge’s) wrongful (un-
lawful) decisions, acts or omissions], “HaykoBHii BICHUK YKTOpOICBKOI0 HAIliOHATBHOTO YHiBEp-
curery,” Cepis “TIpaBo,” Bumyck 35, U. 1, T. 1, 2015, pp. 142-143.

36 V.u. 1 ct. 1190 1K Vkpainu [subsection 1 of section 1190 of CC of Ukraine] and a63. 2 1. 3
nocraHoBu [Tnenymy Bepxosroro Cyny Ykpainu “po npakTHKy po3mISLy CyAaMM IMBUIBHHUX
CIIpaB 32 M030BaMH PO BimiKoayBaHus mkoau”, 27.03.1992, no. 6 [§ 3 of the resolution of the
Plenum of the Supreme Court of Ukraine “On the practice of judicial consideration of civil
cases for damages”], http://zakon4.rada.gov.ua/laws/show/v0006700-92 [access: 28.03.2016]:
persons who jointly caused damage that is caused indivisible damage by interrelated, cumulative
actions or by actions of the same purposes, are jointly and severally liable before the injured
persons.

37 N.A. TakraeB, OmeemcmeenHocms nyOnUYHO-NPAGosyblxX 00pA306anull 3a 6ped, NPUYUHeH-
Holil ux opeanam u donvxcnocmubim nuyam [Liability of public law entities for damage caused by
their bodies and officials], Mocksa 2003, pp. 9-10; A.D. Konuesa, Omeemcmeennocms 3a 6peo,
NPUYUHEHHBIT AKMAMU NPABOOXPAHUMENLHBIX OP2AHO8 U CYOd. PAMCOAHCKO-NPABOBOL AC-
nexm [Liability for damage caused by acts of law enforcement agencies and courts: civil legal aspect],
Kpacuomap 2007, pp. 7-8, 17, M.M. XomeHKo, Biowxodysanis wKkoou, 3a60anoi opeanami
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limitation of the responsibility of the state, which violates the constitutional rights of
access to justice and compensation of damage. Limitations of compensation duty can
be either substantive, relating to the conditions of compensation, or procedural, directly
related to the procedure of compensation. Obviously, the rule of subsection 5 of section
1176 of CC of Ukraine envisages both types of limitations. The substantive aspect is to
change the presumptions: from the civil presumption of the wrongdoer’s guilt (subsec-
tion 2 of section 1166 of CC of Ukraine) to the criminal presumption of innocence
(subsection 2 of section 2 of the Criminal Code of Ukraine). In addition, there is a para-
doxical situation: the possibility of the liability of the actor (the state) is made dependent
on whether one of the bodies of this actor will be able to prove the guilt of another of
his body. At the same time, a wronged person has limited opportunities to prove one
of the conditions of liability — guilt. Therefore scholars propose establishing a broader
liability for damage caused in the course of justice, noting that for the purpose of revi-
sion of judgments and of liability for damage resulting from the exercise of judicial
power, it is necessary to establish the following statutory rules: compulsory previous
recognition of the judicial act which caused damage to the person as wrongful (illegal);
and prior use of all possible legal remedies to review and appeal against the judicial act
which caused damage. We consider the position of these scholars one that deserves at-
tention, because it is also confirmed by the approaches of national jurisprudence. Thus,
the Higher Administrative Court of Ukraine in its ruling from May, 10, 2006 pointed
out that the courts could only appeal acts, actions or omissions of the judicial officials,
if those acts, actions or omissions belonged to the managerial rather than procedural
activity of the judge. An appeal against the procedural activity of the judge in the course
of justice cannot be made by submission of the civil claim.*® In accordance with the reso-
lution of the Plenum of the Supreme Court of Ukraine from June, 12, 2009 no. 6: On
some issues arising in the judicial practice in taking proceedings before administrative
courts and their consideration of administrative lawsuits against the courts and judges®

it is clarified that in understanding the provisions of subsection 1 of section 2, §§ 1,

oeporcasnol 6nau, ix nocadogumu ma (abo) cayacoosumu ocodamu [ Compensation of damage
caused by public authorities and their officials], Kuis 2012, p. 142.

38 VxBana Bumoro aaminicrparusroro cyny Yipairnm, 10.05.2006 [Ruling of the Higher Ad-
ministrative Court of Ukraine] http://zakon4.rada.gov.ua/laws/show/n0030760-06 [access:
28.03.2016].

39 ITocranosa I[lnenymy BepxoBnoro Cyny Yipainu “IIpo nesixi muTaHHs, 10 BUHHKAIOTH Y CY-
JIOBI{ MPaKTHLI NPU IPUHHATTI IO NPOBAPKEHHS aJMIHICTPaTHBHUX CYIIB Ta PO3IVIAII HUMU
aIMiHICTPaTUBHUX MO30BIB 10 CyaiB i cyanis,” 12.06.2009, no. 6 [Resolution of the Plenum
of the Supreme Court of Ukraine On some issues arising in the judicial practice in taking
proceedings before administrative courts and their consideration of administrative lawsuits
against the courts and judges], http://zakon4.rada.gov.ua/laws/show/v0006700-09 [access:
28.03.2016].



Wrongfulness of a court’s decisions... | 167

7,9 of section 3, section 17, subsection 3 of section 50 of the Code of Administrative
Proceedings of Ukraine, courts and judges in their consideration of civil, commercial,
criminal, administrative cases and cases of administrative offenses are not actors vested
with authoritative powers, performing powerful managerial functions, and cannot be
defendants in cases of appeal against their decisions, actions or omissions committed in
connection with the litigation. According to the position of the civil cases chamber of
the Higher specialized court of Ukraine for consideration of civil and criminal cases,*
the aforementioned explanations of the Supreme Court of Ukraine correspond to the
provisions of Articles 62,126 and 129 of the Constitution of Ukraine, which stipulates
that a judgement and the acts or omissions of the courts connected with it in matters of
justice related to the preparation, consideration of cases in courts, etc., may be appealed
in accordance with the procedural laws, not by appealing their actions to another court,
as this violates the principle of judicial independence and the prohibition of interfer-
ence with the settlement of the case by the proper court. In this connection the rules
of the Civil Procedural Code of Ukraine (hereinafter — CPC of Ukraine) or other laws
of Ukraine do not provide the court examination of the plaintiff’s counts, regardless
of their presentation and purport, the subject-matter of which, in fact, is, an appeal
against the procedural activity of the court (judge), related to the proceedings. Thus,
in this case the opening of the proceedings should be refused under § 1 of subsection
2 of section 122 of CPC of Ukraine, and in the event that the proceedings are opened
they should be closed under § 1 of subsection 1 of section 205 of CPC of Ukraine.

Therefore, in our opinion, the establishment of a uniform rule on state responsibility
for any wrongful (illegal) decisions, actions or omissions of the judiciary or their offi-
cials — which resulted in damage to the rights, freedoms or legally protected interests
of a person, regardless of whether the damage was caused in the course of justice or
due to other procedural activity, and regardless of whether there was a court sentence
which established the judge’s guilt — is one of the key directions for future legal reform
in Ukraine. Such an approach to the legal regulation of the analyzed relations will cor-
respond with the international standards of judicial independence and facilitate the for-
mation of an effective means of protection of a person’s right to compensation for dam-
age caused by the judicial authority and provide additional guarantees of the realization
of this right in Ukraine. Furthermore, we believe that the procedure of compensation
for damage that was analyzed in detail in the author’s aforementioned publication, and

the legislative changes and amendments proposed in this paper, should be introduced

in Ukraine.

40 Inpopmayivinui tucm cy0o6oi naramu y yusinoHux cnpaeax Buujoeo cneyianizoeanoeo cyoy
Vpainu 3 posenady yusinbHux i Kpuminanbhux cnpag no. 6-182/0/4-12,13.02.2012 [Information
letter of the civil cases chamber of the Higher specialized court of Ukraine for consideration of civil and
criminal cases], http://zakon2.rada.gov.ua/laws/show/v-182740-12 [access: 28.03.2016].
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'The wrongfulness of liabilities for the infliction of damage by judicial authorities takes
on a special character and specific content, so it should not be considered from the
standpoint of general tort. In connection with this, making changes to a number of legal
acts governing relations on compensation for damage caused by the judiciary, to replace
the category of “illegal decisions, actions or omissions” in the category of “wrongful
(unlawful),” might be proper or the legislation of Ukraine.

Three forms of unlawful behavior: namely decisions, acts and omissions, are related to
the obligations of compensation for damage caused by the judicial authorities. Analysis
of the international, foreign and national levels of legal regulation of the studied rela-
tions illustrates the variety of the legal system’s approaches concerning the definition and
the list of unlawful decisions, acts or omissions of the judiciary, which may do harm to
a person. The category “miscarriage of justice”is used as a generic term for the aforemen-
tioned forms of wrongful behavior under the provisions of some international instru-
ments and legislation of some foreign countries. In our opinion, usage of the categories
“unlawful decisions, acts or omissions” or “wrongful activity, inactivity” or “wrongful act
in the form of an offense or objectively wrongful conduct” and so on, is appropriate for
different types of wrongful behavior.

The problem of extending the list of wrongful actions of judicial bodies and their
officials is particularly relevant for Ukraine, considering the practice of the European
Court of Human Rights.

Particular attention should be paid to the case of compensation for damage caused to
an individual or legal entity as a result of a court rendering an illegal decision in a civil
case (subsection 5 of section 1176 of CC of Ukraine). We believe that it is necessary to
amend subsection 5 of section 1176 of CC of Ukraine, as follows:

The damage caused to an individual or legal entity as a result of a court rendering
a wrongful (illegal) decision in a civil, commercial or administrative case shall be
fully compensated from the special accumulative account of the individual judge
from funds with the intended purpose, in the event of finding the corpus of criminal
offense in the judge’s acts that affected the delivery of the wrongful (illegal) decision
by a court’s conviction, that has come into force. The damage caused to an individual
or legal entity as a result of a panel of judges acting as a court rendering a wrong-
ful (illegal) decision in civil, commercial or administrative case shall be fully com-
pensated from the special accumulative account of the particular judges, who have
comprised the panel, from funds with the intended purpose, in the case of corpus
of criminal offense in judge’s acts that affected the delivery of the wrongful (illegal)
decision by a court’s conviction, that has come into force, and proportionally, as

determined by the court, or in the case of failure of such determination — jointly and
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severally. If there are insufficient funds in a judge’s accounts, sums due for compen-

sation are paid by the state.
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SUMMARY
Wrongfulness of a court’s decisions, acts and/or omissions
as a condition of tortious obligations in Ukraine

An attempt to analyze one of the necessary conditions determining the obligations to
compensate for damage caused by the judiciary is made in the article. The author focuses
on the wrongfulness of a court’s decisions, acts and/or omissions as a condition of such
obligations. It is emphasized that the category “miscarriage of justice”is used as a generic
term for the aforementioned forms of wrongful behavior under the provisions of some
international instruments and the legislation of some foreign countries. Meanwhile, the
author shows that the incorporation of such an approach into national legislation is
inappropriate. It is concluded that the problem of extending the list of wrongful actions
of judicial bodies and their officials is particularly relevant for Ukraine, considering the
practice of the ECHR. Special attention is given to the case of compensation for damage
caused to an individual or legal entity as a result of a court rendering an illegal decision

in a civil case.
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Panstwo laickie w $wietle dorobku
wspolczesnego konstytucjonalizmu europejskiego

Wprowadzenie.
Specyfika religijno-$wiatopogladowa Europy

Pojecie paristwa laickiego ($wieckiego) posiada ugruntowang interpretacj¢ w doktry-
nie prawa wyznaniowego'. Jako najistotniejsze cechy tego typu paristwa wskazuje si¢
jego rozdzielenie organizacyjne wobec zwigzkéw wyznaniowych, odrebnosé funkcjo-
nalng wymienionych podmiotéw, niekompetencje panstwa w sprawach religii, w tym
w sprawach wewnetrznych wspélnot konfesyjnych, a zarazem nickompetencje zwigzkéw
wyznaniowych w dziedzinie sprawowania wiadzy publicznej. Konsekwencja tego jest
wzgledna niezaleznos¢ zwiazkéw wyznaniowych wobec paristwa, przejawiajaca si¢ w ich
autonomii prawnej oraz wewnetrznej samorzadnosci. Zwraca si¢ uwage na niewyzna-
niowy charakter paristwa, brak wyznania oficjalnego (panistwowego). Pafistwo §wieckie
jest co do zasady niezainteresowane kwestig religii czy swiatopogladéw wyznawanych
przez obywateli. Korelatem tego jest zapewnienie jednostce tzw. prawa do milczenia we
wspomnianych sprawach. Podkresla sig, ze paristwo laickie winno by¢ neutralne $wiato-
pogladowo. W panstwie §wieckim cztowiek indywidualnie oraz w mniejszym lub wiek-
szym kolektywie ma zapewniong w wymiarze prawnym wolno§¢ sumienia i wyznania.
W szezegélnosci nauczanie religii w szkolnictwie publicznym (paristwowym) ma cha-
rakter fakultatywny albo w ogodle nie wystepuje.

Pojecie ,kontynent europejski” jest terminem umownym, o charakterze geograficzno-

-kulturowym. Stary Kontynent stanowi zachodnia czes¢ Eurazji, ktéra zajmuja w calosci

1 M. Pietrzak, Demokratyczne, swieckie paristwo prawne, Warszawa 1999, s. 123-153; idem, Prawo
wyznaniowe, Warszawa 2010, s. 92-101; P. Borecki, Laickos¢ paristwa w swietle dorobku powo-
Jennego konstytucjonalizmu, [w:] Cuius regio, eius religio? Publikacja po Zjezdzie Historykdw Pari-
stwa i Prawa, t. 1, Lublin 2006, t. II, Lublin 2008, s. 484-504; R.M. Malajny, Pasistwo swieckie
(rozdzial kosciola od paristwa), [w:] Leksykon prawa wyznaniowego. 100 podstawowych pojec, red.
A. Mazglewski, Warszawa 2014, s. 271-290. Cf. G. Haarscher, Laickosé, Warszawa 2004, s. 21.
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badz czesciowo terytoria 47 paristw?. Sg one skupione, z wyjatkiem Biatorusi, w Radzie
Europy, do ktérej nalezg takze paristwa poludniowego Kaukazu, znajdujace si¢ poza gra-
nicami geograficznymi Europy: Gruzja, Armenia i Azerbejdzan®. Czynnikiem w istotnej
mierze okreslajacym zakres Europy jest szeroko rozumiana kultura, ktérej jednym z fun-
damentéw jest chrzescijastwo.

Europa jest kontynentem szczegélnym pod wzgledem religii i innych odmian $wia-
topogladéw. Dotyczy to zaréwno dziejéw rzeczonych zjawisk w wymiarze spolecznym,
jak i ich odniesiert do parstwa. Na Starym Kontynencie tradycja kosciota (wyznania)
panistwowego jest wcigz zywotna®. Nalezy przy tym zwr6ci¢ uwage na zréznicowanie do-
$wiadczen historycznych mieszkaiicéow Europy. Wsréd mieszkaricéw zachodniej czgsci
Starego Kontynentu, a takze Niemiec i Czech zakorzeniona jest pamie¢ o wojnach na
tle religijnych, szczegélnie w wiekach XVI i XVII. Religia jawi si¢ im zatem jako pier-
wiastek konfliktogenny, katalizujacy podzialy spoleczne, zagrazajacy jednosci paristwo-
wosci. Natomiast w Europie Srodkowej, Woschodniej, czgsciowo Poludniowej, a takze
w Irlandii religia i bedace jej nos$nikiem wlasciwe Koscioly chrzescijariskie — katolicki,
prawoslawne i protestanckie — okazaly si¢ czynnikami stuzacymi wyksztalceniu i za-
chowaniu tozsamosci narodowej. Kler byt niejednokrotnie warstwa przywédceza w walce
o narodowsg emancypacje.

Znamienny dla Europy jest relatywnie wysoki, wyzszy niz na innych kontynentach,
odsetek ateistéw, agnostykéw i os6b nieidentyfikujacych si¢ z Zadnym z oficjalnie dziata-
jacych zwigzkéw wyznaniowych. Na poczatku XXI wieku 73,5% ludnosci Europy stano-
wili chrzescijanie, 1,6% — muzulmanie, 0,3% — zydzi, 0,1% — hindusi, 0,04% — buddysci,
0,07% — wyznawcy innych religii, lecz az 24,4% populacji to ateisci i bezwyznaniowcy’.
Uzmystawia to, ze szczegdlnie Europa doswiadczyla proceséw laicyzacji oraz prywaty-
zacji przekonan w sprawach religijnych. Nalezy zaznaczy¢, ze w dziedzinie religijnosci

utrzymujg si¢ znaczne réznice miedzy poszczegdlnymi paristwami europejskimi®. Fala

2 W granicach Europy znajduja si¢ w calosci 44 panstwa. Republika Kosowo nie cieszy si¢
powszechnym uznaniem mig¢dzynarodowym. Ponadto nalezy odnotowaé, ze panistwem fak-
tycznie niepodlegtym, lecz niemajacym uznania migdzynarodowego jest Naddniestrze. Stary
Kontynent obejmuje takze 25% terytorium Rosji, niewielka czes¢ Turcji — 23 tys. km kw. oraz
czg$¢ terytorium Kazachstanu — 123 tys. km kw. Cf. Refigia. Encyklopedia PWN, red. T. Gadacz,
B. Milerski, t. 3, Warszawa 2001, s. 468.

3 W Azerbejdzanie w 2015 r. odbyty si¢ I Europejskie Igrzyska Olimpijskie.

4 Cf. L. Garlicki, Wolnos¢ sumienia i wyznania — status wspélnot religijnych, ,Biuletyn Trybunatu
Konstytucyjnego”, 1999, nr specjalny, s. 34 1 39—40.

5 Religia. Encyklopedia PWN, op. cit.,s. 469.

6 Wedlug badan Instytutu Gallupa z 2014 r. okreslity sic odpowiednio, e s3 osobami religijnymi,
niereligijnymi, ateistami, albo nie udzielity odpowiedzi nastepujace odsetki badanych w wybra-
nych paristwach europejskich: Polska — 86%, 10%, 2%, 2%; Turcja — 79%, 13%, 2%, 6%; Rumunia
—77%, 16%, 1%, 6%; Wlochy — 74%, 18%, 6%, 3%; Grecja — 71%, 15%, 6%, 8%; Rosja — 70%, 18%,
5%, 8%; Portugalia — 60%, 28%, 9%, 2%; Bulgaria — 52%, 36%, 3%, 8%; Irlandia — 45%, 41%, 10%,
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masowe]j migracji wyznawcéw islamu z rejonu Bliskiego i Srodkowego Wschodu oraz
Afryki czyni sytuacje religijng w wymiarze demograficznym dynamiczng’. Ujawniajg si¢
nowe napiecia i konflikty na tle religijnym i obyczajowym w spolteczeristwach dotychczas
stabilnych. Wzrostowi ich konfesyjnej i etnicznej heterogenicznosci towarzyszy m.in.
wzrost ksenofobii oraz poczucia zagrozenia przez terroryzm islamski. Opisane zjawiska
znajdujg odzwierciedlenie m.in. w zmianach prawa wyznaniowego i polityki wyznanio-
wej w niektérych padstwach.

Charakter paistwa ze wzgledu na religic i $wiatopoglad w pierwszej kolejnosci po-
winna okresla¢ jego konstytucja (ustawa zasadnicza). Zgodnie z powszechnie przyjeta
w Europie kontynentalnej zasada konstytucjonalizmu ustawa zasadnicza ma najwyzsza
moc prawng w panstwie. Powinna zatem determinowaé inne akty normatywne w anali-
zowanym zakresie, zaréwno co do ich tresci, jak i formy prawnej oraz trybu ustanowienia.
Nalezy zaznaczy¢, ze niejednokrotnie postanowienia konstytucji dotyczace: charakteru
paristwa ze wzgledu na religie lub $wiatopoglad oraz systemu relacji mi¢dzy paristwem
a zwigzkami wyznaniowymi majg charakter lapidarny, wrecz ogélnikowy. Maja forme
kilku krotkich przepiséw zawierajacych klauzule generalne. Nie nalezg do wyjatkéw
przypadki unormowania tych kwestii w pojedynczych jednostkach redakcyjnych konsty-
tucji®. Taki stan normatywny wskazuje, ze kwestie wyznaniowe nie naleza do istotnych
w zyciu publicznym w danym paristwie. W konsekwencji okreslenie charakteru paristwa
pod wzgledem religijno-$wiatopogladowym jedynie na podstawie tresci aktéw ustrojo-
dawczych nie daje jednoznacznych rezultatéw, a niekiedy okazuje si¢ niemozliwe, gdy
konstytucja w tej dziedzinie milczy’. Giéwny ci¢zar regulacji wspomnianych zagadnien
spoczywa na ustawodawcy oraz na orzecznictwie sgdowym, przede wszystkim orzecz-
nictwie sadéw (trybunaléw) konstytucyjnych. Nalezy zauwazyé¢, ze regulacje ustawowe
odbiegaja, i to istotnie, od znaczenia konstytucyjnych klauzul wyznaniowych'®. Wreszcie

5%; Belgia — 44%, 30%, 18%, 7%; Dania — 42%, 40%, 12%, 7%; Francja — 40%, 35%, 18%, 7%;
Lotwa — 40%, 41%, 9%, 10%; Austria — 39%, 44%, 10%, 6%; Szwajcaria — 38%, 46%, 12%, 4%;
Hiszpania — 37%, 35%, 20%, 8%; Niemcy — 34%, 42%, 17%, 7%; Zjednoczone Krélestwo —30%,
53%, 13%, 4%; Niderlandy — 26%, 51%, 15%, 8%; Czechy — 23%, 45%, 30%, 2%; Szwecja — 19%,
59%, 17%, 6%. V. http://www.eurel.info/spip.php?article2588&lang=fr [dostep: 18.12.2015].

7 Wedtug Biura Wysokiego Komisarza ONZ ds. Uchodzcéw tylko w 2015 . do Europy przybyto
ponad 1 mln migrantéw. Mezczyzni stanowig 58% migrantéw, kobiety — 17%, a dzieci — 25%.
Syryjezycy to 49% rzeczonej grupy, Afganiczycy — 21%, Irakijezycy — 8%. Pozostali migranci
wywodza sie¢ z: Erytrei, Pakistanu, Nigerii, Somalii, Sudanu, Gambii i Mali.

8 Art. 8 konstytucji Republiki Kosowa z 2008 r. i art. 9 konstytucji Ksigstwa Monako z 1962 r.

9 Przyktadem wspélczesnej europejskiej ustawy zasadniczej przemilczajacej zagadnienie stosun-
ku paristwa do religii, swiatopogladéw oraz zwiazkéw wyznaniowych jest konstytucja Holandii
2 1815 r. w jej aktualnym brzmieniu, konstytucja Finlandii z 1999 r. oraz konstytucja Szwajcarii
21999 1.

10 Na przyktad pomimo tego, ze konstytucja Rosji z 1993 r. w art. 14 okresla to paristwo jako
$wieckie, oddzielone od zwiazkéw wyznaniowych, to ustawodawca federalny wyraznie dowar-
to$ciowuje prawostawie. W arendzie ustawy z wrzesnia 1997 r. o wolnoséci sumienia i zwigz-
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realia polityki wyznaniowej pafistwa moga by¢ w ograniczonym zakresie determinowane
zaréwno przez postanowienia ustawy zasadniczej, jak i tres¢ aktéw ustawodawczych do-
tyczacych kwestii konfesyjnych. Wymownym przykladem w tym zakresie jest Rzeczpo-
spolita Polska, ktéra zgodnie z art. 10 ust. 1 ustawy z dnia 17 maja 1989 r. o gwarancjach
wolnosci sumienia i wyznania® ,jest pafistwem §wieckim, neutralnym w sprawach religii
i przekonan”, to w praktyce zycia publicznego, w mniejszym stopniu w ustawodawstwie,

ujawnia wiele cech paristwa wyznaniowego o charakterze chrzescijariskim (katolickim)®.

Swieckos¢ panstwa, jego awyznaniowy charakter

Klauzula $wieckosci (laickosci) paristwa nie jest czgsto wprost artykulowana w konsty-
tucjach panstw europejskich. Ma to miejsce w ustawach zasadniczych 14% paristw te-
rytorialnie nalezacych (w catosci badz w czesci) do Starego Kontynentu lub bedacych
cztonkami Rady Europy. Sg to konstytucje: francuska z 1958 1. (art. 1)", turecka z 1982 .
(art. 2)", rosyjska z 1993 r. (art. 14 ust. 1)¥, kazachska z 1995 r. (art. 1), azerbejdzaniska
7 1995 r. (art. 18), serbska (art. 11)"7 oraz kosowska z 2008 r. (art. 8)'°. Znamienne, Ze
wspomnianej zasadzie, jako okreslajacej charakter, a wrecz istote danej pafdstwowosci,
ustrojodawca nadal wysoka range. Jest wyrazana w czolowych jednostkach systematy-
zacyjnych konstytucji, dotyczacych gléwnych (podstawowych) zasad ustroju. Mozna t¢

klauzule uznaé za trwaly element europejskiego konstytucjonalizmu. W ciggu ponad

kach wyznaniowych czytamy m.in. ,[...] uznajac szczegdlng role prawostawia w historii Rosj,
w ksztaltowaniu i rozwijaniu jej zycia duchowego, szanujac chrzescijadstwo, islam, buddyzm,
judaizm i inne religie stanowigce nieodlaczng czeé¢ spuscizny historycznej narodéw Rosji [...]7.

11 T.j. Dz.U. 2005 nr 231 poz. 1965 z pézn. zm.

12 P. Borecki, Elementy konfesjonalizacji paristwa we wspdlczesnej Polsce, [w:] Paristwo wyznaniowe.
Doktryna, prawo i praktyka, red. ]. Szymanek, Warszawa 2011, s. 148-164.

13 Konstytucje patistw Unii Europejskicj, red. W. Staskiewicz, Warszawa 2011, s. 273. Zasada, ze
Francja jest panistwem laickim, zostata wyrazona po raz pierwszy w konstytucji IV Republi-
ki z 1946 r. Zapewne pod wplywem wzorcéw francuskich zasade swieckosci pafistwa wprost
wyartykulowano w konstytucjach innych paristw powstatych po II wojnie $wiatowej w wyniku
rozpadu francuskiego imperium kolonialnego: Mali z 1960 r., Nigru z 1960 r., Republiki Wy-
brzeza Kosci Stoniowej z 1960 r., Kamerunu z 1961 r., Konga-Brazzaville z 1963 r., Senegalu
21963 1., Dahomeju z 1964 r. czy Republiki Srodkowoafrykariskiej z 1964 .

14 https://www.constituteproject.org/constitution/Turkey_2002.pdf [dostep: 14.12.2015]. W Tur-
¢ji zasadg paristwa swieckiego pierwszy raz konstytucjonalizowano w 1961 r. Pomimo zniesie-
nia kalifatu konstytucja z 1924 r. stanowila jeszcze, ze religia paristwa tureckiego jest islam
(art. 2). Cf. http://genckaya.bilkent.edu.tr/1924constitution.pdf [dostep: 14.12.2015].

15 http://libr.sejm.gov.pl/tek01/txt/konst/rosja.html [dostep: 14.12.2015].

16 ftp://ftp.fao.org/upload/eims_object/Photo_library/KazakhstanConstitution.pdf [dostep: 14.12.
2015].

17 http://wipo.int/wipolex/en/text.jsprfile_id=191258 [dostep: 23.12.2015].

18 http://www.assembly-kosova.org/common/docs/Constitution1%200f%20the%20Republic%20
of%20Kosovo.pdf [dostep: 15.12. 2015].
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60 lat zostala ona upowszechniona w paristwach europejskich o réznym potozeniu geo-
graficznym, o zréznicowanej tradycji ustrojowej i konfesyjne;.

Znamienne, ze we Francji w XX wieku pojecie laickosci ewoluowalo. W 1905 r. laickosé¢
paristwa, rozumiana jako ,laicko$¢ agresywna” (Zaicisme agressif), byta doktryng polityczng
zmierzajacado eliminacjizobszaru spraw publicznych wptywéwreligijnych,wszczegdlno-
$ci Kosciota katolickiego. Obecnie laicko$¢ paristwa, rozumiana jako ,laickos¢ pozytywna”
(laicité positive), stuzy jako podstawa zasad prawnych majacych na celu zapewnienie neu-
tralnosci wiadz pafistwowych w sprawach religii oraz zabezpieczenia réwnego traktowania
réznych przejawéw zycia religijnego'. Laickie pafistwo republikanskie jest przestrzenia
chronigcg prawa czlowieka i obywatela — to podstawowa teza doktryny pafistwa i prawa
wspotezesnej Francji®’. Nie jest ono utozsamiane z paristwem ateistycznym. Jak stwier-

dzit w 1976 r. sekretarz generalny Francuskiej Partii Komunistycznej Georges Marchais:

Chcemy, aby we Francji socjalistycznej respektowane byly prawa i swobody wszyst-
kich obywateli, wierzacych i niewierzacych. Cheemy panstwa, ktore nie bedzie whas-
noscig zadnej partii, zadnej grupy ludzi, paristwa ani ateistycznego, ani chrzesci-
jariskiego, ale po prostu $wieckiego. To znaczy panstwa, ktére zapewni materialne
i polityczne warunki swobodnego rozwoju i swobody wypowiadania si¢ wszystkim

kierunkom myslowym. W tym zawiera si¢ prawo do wolnosci sumienia i religii®.

Wedlug sentencjonalnej opinii wiekszosci Sadu Najwyzszego Stanéw Zjednoczonych
Ameryki (SN USA) w sprawie Allegheny County v. Greater Pittsburgh ACLU 21989 r.:

Panistwo $wieckie nie jest tym samym, co panistwo ateistyczne czy antyreligijne.
Paristwo $wieckie nie czyni swoja ideologia ani ateizmu, ani religii. W paristwie

$wieckim nie wystepuje ortodoksja w sprawach religijnych?.

Reasumujac, czestokro¢ ustalenie, czy dana ustawa zasadnicza wyraza ideg paristwa
$wieckiego, wymaga uwzglednienia takze innych klauzul konstytucyjnych. Sg to przede
wszystkim te okreslajace charakter paristwa ze wzgledu na religie, $wiatopoglad czy ide-
ologie lub dotyczace jego relacji ze zwigzkami wyznaniowymi badz — co zdecydowanie

rzadsze — z organizacjami $wiatopogladowymi.

19 Orzecznictwo konstytucyjne w sprawach wolnosci religijnej oraz system wyznari i swobody
wyznaniowej we Francji. Referat Francuskiej Rady Konstytucyjnej, dane zebrat B. Gaudemet-
-Basdevant [mps powiel.], Archiwum Trybunatu Konstytucyjnego (ATK), s. 9.

20 H. Lakomy, Pasistwo a Koscidl we Francji. Historia i wspélczesnosé, Krakéw 1999, s. 62.

21 ,L’Humanité’z 11 czerwea 1976 7., cit. per: M. Pietrzak, Prawo wyznaniowe, Warszawa 1988, s. 89.

22 S. Frankowski, R. Goldman, E. Letowska, Sgd Najwyzszy USA. Prawa i wolnosci obywatelskie,
Warszawa 1996, s. 168.
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Swieckos¢ (laicko$¢) panistwa jest przede wszystkim konsekwencja odrzucenia religii
panstwowej (oficjalnej). Analizowany model paristwa stanowi antytez¢ paristwa wyzna-
niowego, czyli takiego, w ktérym istnieje konfesja czy tez Kosciol oficjalny. Za paristwa
$wieckie w minimalnym znaczeniu mozna uzna¢ te, ktére w swych ustawach zasadni-
czych deklaruja nieistnienie wyznania (religii) czy zwigzku wyznaniowego (Kosciota)
o charakterze paristwowym (oficjalnym). Nieistnienie Koéciota paristwowego deklaruja
konstytucje: Niemiec z 1949 r. (art. 137 utrzymanych w mocy postanowieri konstytucji
niemieckiej z 1919 1.) i Estonii z 1992 r. (§ 40). Stwierdzenia, ze zadna religia nie moze
by¢ uznana za panstwowa lub obowiazujaca czy tez nieistnienie religii padstwowej (wy-
znania pafistwowego) zawarto odpowiednio w konstytucjach: Hiszpanii z 1978 r. (art. 16
ust. 3), Litwy 2 1992 r. (art. 43), Rosji z 1993 r. (art. 14), Ukrainy z 1996 r. (art. 35), Albanii
71998 r. (art. 10 ust. 1)® i Serbii z 2006 r. (art. 11).

Awyznaniowosci pafistwa niektdre ustawy zasadnicze nadaja szerszy zakres, odrzuca-
jac, zapewne pod wplywem doswiadczen paristwowosci komunistycznej, takze wszelka
ideologi¢ paristwowg?. Swieckos¢ paristwa w $wietle dorobku niektérych parstw post-
komunistycznych, zwlaszcza europejskich, oznacza jego aideologicznoéé®. Wspétczesne
paristwo demokratyczne, jak czytamy w konstytucjach rosyjskiej i kazachskiej uznaje
ideologiczng réznorodnoéé. Zadna ideologia nie moze by¢ zatem uznana za oficjalng
(panistwowa)®. Wedlug czeskiej Karty Podstawowych Praw i Wolnosci z 1992 r. paristwo
jest oparte na wartos$ciach demokratycznych i nie moze by¢ skrepowane ani wylaczng
ideologia, ani wyznaniem religijnym. Oddzielone od panstwa zostaja nie tylko zwiazki
wyznaniowe, ale takze — jak stanowi konstytucja Stowacji z 1992 r. — partie i ruchy poli-

tyczne oraz zwigzki, towarzystwa i inne zrzeszenia.

Zasada rozdzialu panstwa i zwiazkéw wyznaniowych

Swiecki charakter paristwa jest generalnie oceniany jako konsekwencja przyjecia zasady
rozdzialu panstwa i zwigzkéw wyznaniowych. Niektérzy przedstawiciele doktryny pra-

23 http://www.osce.org/albania/41888?download=true [dostep: 17.12.2015].

24 Konstytucja Ludowej Socjalistycznej Republiki Albanii z 1976 r. wprost stanowita, ze ideologia
panujacy jest marksizm-leninizm. Podobnie ustrojodawca chiriski w 1978 r. jako kierowniczg
ideologie paristwa uznal marksizm-leninizm oraz idee Mao Tse-tunga, za$ konstytucja wiet-
namska z 1980 r. czynita marksizm-leninizm ideologia wytyczajaca kierunek rozwoju spole-
czefistwa. Paristwa komunistyczne byly zatem strukturami sui generis wyznaniowymi. Wtadze
dazyly bowiem do narzucenia calemu spoleczenstwu ideologii ateistycznej, ktéra miata zasta-
pi¢ religi¢. Towarzyszyly temu proby wprowadzenia surogatéw $wiat religijnych, ceremoniatéw
inicjacyjnych czy wrecz kultu przywoédeéw partyjno-paristwowych.

25 Szerzej: B. Gérowska, Stosunki paristwo — Koscidl w konstytucjach paristw postkomunistycznych,
»Wiez”1993, nr 6, s. 66-79.

26 Cf. m.in. art. 13 konstytucji Rosji z 1993 r., art. 5 konstytucji Moldowy z 1994 r., art. 15 konsty-
tucji Ukrainy z 1996 r.
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wa wyznaniowego utozsamiajg wrecz te zasady ustrojowe. Owa prawidlowos¢ ma jednak
wyjatki. W kregu europejskiego konstytucjonalizmu istnieja paristwa, ktére deklarujac
w swych ustawach zasadniczych rozdzial wobec zwiazkéw wyznaniowych wskazujg za-
razem na szczeg6lng pozycje okreslonego Kkosciola lub wyznania (religii). Mozna przy-
jaé, iz w istocie paristwa te majg cechy panstw konfesyjnych.

W konstytucji bulgarskiej z 1991 r. uznano wyznanie prawoslawne za religi¢ trady-
cyjna w Republice Bulgarii””. Ustrojodawca armeriski stwierdza, ze Republika Armenii
uznaje szczegolng role Swictego Armeriskiego Kosciota Apostolskiego jako kosciota na-
rodowego w zyciu duchowym, dla rozwoju kultury narodowej i zachowaniu tozsamosci
narodowej narodu Armenii®®. Konstytucja Gruzji stanowi w art. 9 ust. 1, ze zwiazki wy-
znaniowe s3 niezalezne od panstwa®. Dokonuje zarazem wyraznej aprecjacji Apostol-
skiego Ortodoksyjnego Kosciola Gruzji, uznajac jego historyczng rolg oraz przewidujac
regulacje jego odniesien z pafistwem w formie Porozumienia Konstytucyjnego. W przy-
padku ustrojodawcy wegierskiego mozna méwic o odejsciu od neutralnosci §wiatopogla-
dowej skoro mimo jurydyzacji zasady rozdzielenia paristwa i zwigzkéw wyznaniowych™,
arenda konstytucji z 2011 r. rozpoczyna si¢ od wezwania: Boze, blogostaw Wegrow!™.
Wspdlczesna ustawa zasadnicza Wegier ma wyraznie charakter filochrzescijaniski. W jej
preambule wyraza si¢ dume, iz ,kr6l, Swiety Stefan [...] uczynit nasza ojczyzne czescia
chrzescijariskiej Europy, uznaje sig, ze chrzescijaristwo mialo szczegélng role w prze-
trwaniu narodu”. Korelatem dowartosciowania jednego wyznania czy zwigzku konfe-
syjnego jest przemilczenie w wymienionych konstytucjach zasady réwnosci czy réwno-
uprawnienia zwigzkéw wyznaniowych.

We wspélczesnej Europie zakres konstytucjonalizacji formuly rozdziatu, oddzielenia,
czy separacji paristwa od/i zwigzkéw wyznaniowych pozwala odrzuci¢ poglad formuto-
wany przez jej krytykéw, ze jest to zasada charakterystyczna dla konstytucjonalizmu ko-
munistycznego, majaca komunistyczny rodow6d*2. Historycznie prekursorem jurydyzacji
formuty oddzielenia (rozdzialu) panistwa od/i Kosciota byla rewolucyjna Francja, ktére;
parlament — Konwent — 21 lutego 1795 r. przyjal dekret o rozdziale panstwa i Kosciota®.

27 http://libr.sejm.gov.pl/tek01/txt/konst/portugalia.html [dostep: 14.12.2015].

28 http://www.ilo.org/dyn/travail/docs/960/Constitution%200f%20the%20Republic%200f%20
Armenia.pdf [dostep: 14.12.2015].

29 http://www.parliament.ge/files/68_1944_951190_CONSTIT_27_12.06.pdf [dostep: 14.12.2015].

30 Zasade, ze koscidl jest oddzielony od paristwa, wprowadzita konstytucja Wegierskiej Republiki
Ludowej z 18 sierpnia 1949 r. Nastapilo to zapewne pod wplywem stalinowskiej konstytucji
ZSRR 7 1936 r. Trzeba jednak zaznaczy¢, ze wspomniana zasada zostala utrzymana w wielo-
krotnie nowelizowanej po przetomie ustrojowym lat 1989-1990 konstytucji Republiki Wegier-
skiej. Cf. http://libr.sejm.gov.pl/tek01/txt/konst/wegry.html [dostep: 14.12.2015].

31 http://libr.sejm.gov.pl/tek01/txt/konst/wegry2011.html [dostep: 14.12.2015].

32 ,Komisja Konstytucyjna Zgromadzenia Narodowego. Biuletyn” 1995, t. X1V, s. 70.

33 Jurydyzacji odpowiedniej formuly (i zasady ustrojowej) dokonano ponownie we Francji dekre-
tem Komuny Paryskiej z dnia 2 kwietnia 1871 r. o rozdziale Kosciota od paristwa oraz ustawg
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Wspélczesnie powyzsze sfomulowania zawieraja odpowiednio konstytucje: Portugalii
2 1976 r. (art. 41 ust. 4)*, Chorwacji z 1990 r. (art. 41)®, Bulgarii z 1991 (art. 13 ust. 2),
Macedonii z 1991 r. (art. 19)%, Stowenii z 1991 . (art. 7), Rosji z 1993 1. (art. 14 ust. 2),
Motdawii z 1994 r. (art. 31 ust. 6)¥, Azerbejdzanu z 1995 r. (art. 18)%*, Armenii z 1995 r.
(art. 8 ust. 1), Ukrainy (art. 35), Serbii z 2006 r. (art. 44)**, Czarnogoéry z 2007 1. (art. 14)*
czy Wegier z 2011 r. (art. VII ust. 2). Spotykamy je wigc w ustawach zasadniczych 25%
analizowanych panstw.

Poniewaz zasada rozdziatu paristwa i zwiazkéw wyznaniowych w paristwach demo-
kratycznych ma utrwalong i szczegélowa wykladnig, to juz samo jej bezposrednie sfor-
mulowanie w konstytucji mozna uznaé za wystarczajace dla okreslenia relacji migdzy
rzeczonymi podmiotami. Ustrojodawca w wielu paristwach Europy od poczatku lat 90.
XX wieku, zapewne pod wplywem negatywnych doswiadczeri okresu rzadéw komu-
nistycznych, doprecyzowuje zasade rozdziatu panstwa i zwigzkéw wyznaniowych lub
wprowadza klauzule wyznaniowe o charakterze zastepczym. Mozna przypuszczaé, ze
ma to zapewni¢ nieantagonistyczne relacje miedzy panstwem i Kosciolem, wzglednie

ochrong zwigzkéw wyznaniowych przed réznymi formami presji ze strony paristwa.

Niezalezno$¢ organizacyjna i funkcjonalna panstwa i Kosciola.
Autonomia zwigzkéw wyznaniowych

Rozdzial panstwa i zwigzkéw wyznaniowych oznacza przede wszystkim oddzielenie
organizacyjne tych podmiotéw. W szczegdlnosci powinien temu towarzyszyé zakaz
aczenia stanowisk kierowniczych w aparacie padstwowym oraz w zwigzkach wyzna-
niowych. Nie spotykamy si¢ jednak expressis verbis z tego rodzaju zakazem w konstytu-
cjach panstw europejskich, ktére moglyby by¢ zaklasyfikowane jako panstwa $wieckie
(laickie). Wspélczesnie w Europie nie wystepuje tez konstytucyjne ograniczenie praw
wyborczych duchowienstwa. Tego typu ograniczenia wystgpowaly w aktach ustrojodaw-

czych niektérych paristw komunistycznych w pierwszych latach umacniania si¢ nowego

z dnia 9 grudnia 1905 r. o rozdziale Ko$cioléw od paristwa. Dopiero dekret Rady Komisarzy
Ludowych z 28 stycznia 1918 r. o oddzieleniu Kosciola od panstwa i szkoly od Kosciola usta-
nowit specyficzng forme rozdziatu w Rosji bolszewickiej. Cf. H. Swiatkowski, Stosunck patistwa
do kosciola w réznych krajach, Warszawa 1952, s. 78-84,107-108.

34 http://libr.sejm.gov.pl/tek01/txt/konst/portugalia.html [dostep: 14.12.2015].

35 Konstytucja Republiki Chorwacji, ttum. T.M. Wéjcik, wstep A. i L. Garliccy, Warszawa 1995,
s. 26.

36 http://libr.sejm.gov.pl/tek01/txt/konst/macedonia.html [dostep: 14.12.2015].

37 http://swp4.wspolnotapolska.org.pl/prawa_mniejszosci/art/Konstytucja-Republiki-Moldo-
wy,41.html [dostep: 15.12.2015].

38 http://icla.up.ac.za/.../Azerbeijan/Constitutution [dostep: 15.12.2015].

39 http://www.wipo.int/wipolex/en/text.jsp?file_id=191258 [dostep: 14.12.2015].

40 http://www.wipo.int/wipolex/en/text.jsp?file_id=187544#Link Target_1462[dostep:14.12.2015].
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rezimu®. Obecnie jako wyjatek potwierdzajacy owa regule nalezy traktowaé postano-
wienia konstytucji Azerbejdzanu, ktéra pozbawia m.in. duchowienstwo biernego pra-
wa wyborczego do parlamentu (art. 86 ust. III). W konsekwencji zgodnie z art. 100
rzeczonego aktu duchowni stanowia jedng z grup pozbawionych prawa kandydowania
na urzad prezydenta Azerbejdzanu. Ograniczenia w sprawowaniu stanowisk we wia-
dzach publicznych moga natomiast wynika¢ z prawa wewngtrznego zwigzkéw wyzna-
niowych. Kodeks prawa kanonicznego z 1983 r. w kan. 285 § 3 zabrania duchowieristwu
Kosciota katolickiego przyjmowania urzedéw, z ktérymi taczy siec wykonywanie wladzy
$wieckiej*. Tak jednoznaczna regulacj¢ nalezy jednak uznac za wyjatek niz regule wéréd
zwigzkéw wyznaniowych dzialajacych na Starym Kontynencie.

Zasada $wieckosci paristwa oznacza wykluczenie bezposredniego wplywu religii,
w tym zwigzkéw wyznaniowych, na proces sprawowania wladzy paristwowej (publicz-
nej). Bodaj najbardziej jednoznaczny zakaz tego rodzaju w Europie formutuje konsty-
tucja Turcji z 1982 r. (art. 24), ktéra zapewniajac kazdemu prawo do wolnosci sumienia,
wyznania oraz przekonan, zabrania zarazem wykorzystywania i naduzywania religii lub
rzeczy $wietych w celu oparcia, choéby czgsciowo, podstawowego porzadku spotecznego,
ekonomicznego, politycznego i prawnego paristwa na dogmatach religijnych. W szer-
szym ujeciu zakaz taki przewiduja konstytucje Federacji Rosyjskiej z 1993 r., Kazachsta-
nu z 1995 r. oraz Ukrainy z 1996 r., ustanawiajac kategoryczny zakaz uzurpacji wladzy
paristwowej m.in. przez organizacje spoleczne, w tym zwiazki wyznaniowe. Swoistg for-
mule zakazu angazowania si¢ zwigzkéw wyznaniowych w dziatalnos¢ polityczna jest za-
kaz tworzenia partii o charakterze religijnym Wspélczesnie taki zakaz przewidujg kon-
stytucje Bulgarii z 1991 r. (art. 11 ust. 4) oraz Kazachstanu z 1993 r. (art. 5). Jest to praw-
dopodobnie préba zapobiezenia rozwojowi fundamentalizmu islamskiego. Natomiast
ustrojodawca portugalski w 1976 r. ustanowit bardziej subtelne ograniczenia. Wyklucza
bowiem uzywanie przez partie polityczne oraz zwigzki zawodowe, przy zachowaniu ich
autonomii programowej, m.in. nazw zawierajacych okreslenia zwigzane z jakakolwiek re-
ligig lub Kosciolem oraz emblematéw, ktére moga by¢ mylone z symbolami religijnymi.

Wedtug orzecznictwa portugalskiego Trybunatu Konstytucyjnego zakaz konstytucyjny

41 Konstytucja Rosyjskiej Socjalistycznej Federacyjnej Republiki Rad z 1918 r. pozbawiata praw
wyborczych zakonnikiw i wladze duchowne kosciolow i kultow religijnych, kwalifikujac ich a prio-
ri jako przeciwnikéw nowego rezimu. Restrykcje te utrzymala konstytucja Rosyjskiej Socja-
listycznej Federacyjnej Republiki Sowieckiej z 1925 r. Na jej wzdr ograniczenia wprowadzaly
ustawy zasadnicze innych republik sowieckich. Podobnie konstytucja Mongolskiej Republiki
Ludowej z 1924 r. pozbawiata praw wyborczych wyzsze duchowieristwo lamaickie. Takze twér-
cy konstytucji meksykariskiej z 1917 r. upatrywali w duchowieristwie przeciwnikéw politycz-
nych, skoro pozbawili ksiezy biernego i czynnego prawa wyborczego, a takze prawa tworzenia
zrzeszen dla celéw.

42 Zgodnie z Kan. 287 § 2 duchowni nie moga bra¢ czynnego udziatu w partiach politycznych ani
w kierowaniu zwigzkami zawodowymi, chyba ze — zdaniem kompetentnej wladzy koscielnej —
bedzie wymagala tego obrona praw Kosciola lub rozwéj dobra wspélnego.
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ma uniemozliwi¢ wszelkie naruszenie dobrej wiary obywateli i zagwarantowa¢ warunki
przejrzystosci ich udziatu w zyciu politycznym, wylaczajac mozliwosé lekcewazenia reli-
gii lub Koscioléw oraz chronigc zasade pafistwa niewyznaniowego i wolnos¢ sumienia®.

Niekiedy ustrojodawca wskazuje na szczegdlne aspekty odrebnosci organizacyjne;
paristwa i zwigzkéw wyznaniowych. Konstytucja Belgii z 1831 r., ustanawiajac swoisty
system oddzielenia paiistwa od zwigzkéw wyznaniowych, glosi:

Paristwo nie ma prawa interweniowa¢ ani w mianowanie, ani we wprowadzanie na
urzad duchownych jakiegokolwiek wyznania, jak tez zabrania¢ im utrzymywania
kontaktéw ze swymi przelozonymi lub publikowania swych aktéw; w tym ostat-
nim przypadku stosuje sie zwykle zasady odpowiedzialnosci w dziedzinie prasy

i publikacji*.

System belgijski dotyczacy relacji paristwo — zwigzki wyznaniowe mozna okresli¢ jako
rozdzial selektywny®.

Odrebno$é organizacyjna zwigzkéw wyznaniowych wobec paristwa stuzy ich we-
wnetrznej samorzadnosei i niezaleznosci. Na 6w komponent idei paristwa $wieckiego
zwraca uwage konstytucja Slowacji z 1992 r., stanowiac: ,Koscioly i wspdlnoty religijne
zarzadzaja samodzielnie swoimi sprawami, zwlaszcza ustanawiajac swoje organy, swoich
duchownych, zapewniajac nauke religii i zaktadajac zakonne i inne koscielne instytucje
niezalezne od organéw panistwowych” (art. 24 ust. 3)*. Podobne sformutowania zawiera
w art. 16 ust. 2 Karty Podstawowych Praw i Wolnosci Republiki Czeskiej z 1992 .

43 ]J.de Sousa E. Brito, Orzecznictwo konstytucyjne w dziedzinie wolnosci wyznaniowej w Portugalii
[mps. powiel.], ATK, s. 15.

44 Zarazem jednak zgodnie z konstytucja slub wyznaniowy winien by¢ poprzedzony $lubem cy-
wilnym, z wyjatkiem przypadkéw, ktére w razie potrzeby okresli ustawa. V. http://libr.sejm.gov.
pl/tek01/txt/konst/belgia.html [dostep: 15.12.2015].

45 Podobne gwarancje, ale jedynie dla Kosciota katolickiego, zawiera konstytucja Luksembur-
ga z 1868 r. Zgodnie z art. 22 tegoz aktu ingerencja pafistwa w powolywanie i obejmowanie
stanowisk przez zwierzchnikéw wspélnot koscielnych, tryb powolywania i odwolywania po-
zostalych duchownych, swoboda komunikowania si¢ jednych i drugich ze swoimi przetozony-
mi i publikowania swoich aktéw oraz stosunki Ko$ciola z paristwem s3 przedmiotem uméw
podlegajacych przedtozeniu Izbie Deputowanych w zakresie przepiséw, ktére wymagaja jej
interwencji. Cf. http:/libr.sejm.gov.pl/tek01/txt/konst/luksemburg.html [dostep: 15.12.2015].
W sumie mozna rzeczone gwarancje uzna¢ pod wzgledem proceduralnym za lepsze niz prze-
widziane przez ustrojodawce belgijskiego, poniewaz ingerencja pafistwa w sfere organizacyjna
Kosciota katolickiego uzalezniona zostala w istocie od jego zgody wyrazonej w formie umowy.
Luksemburg trudno jest wszakze w swietle jego ustawy zasadniczej zaliczy¢ do paristw laickich
($wieckich). Podczas referendum konstytucyjnego w czerweu 2015 r. obywatele opowiedzieli si¢
przeciwko zniesieniu finansowania przez panstwo uznanych zwigzkéw wyznaniowych.

46 http://libr.sejm.gov.pl/tek01/txt/konst/slowacja.html [dostep: 15.12.2015].

47 http://swp4.wspolnotapolska.org.pl/prawa_mniejszosci/art/Karta-Podstawowych-Praw-i-
-Wolnosci,16.html [dostep: 15.12.2015].
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Konstytucja Litwy 2 1992 r. podkresla niezaleznos¢ zwigzkéw wyznaniowych od paristwa
w sferze $cisle konfesyjnej, stanowiac: ,Koscioly i organizacje religijne bez przeszkéd
glosza swa nauke, odprawiajg obrzedy, majg domy modlitwy, instytucje dobroczynne
i szkoly przygotowujace duchownych” (art. 43 zd. 3)%. W tym przypadku mozna méwié
o gwarancjach wolnosci kolektywnej praktykowania religii.

Niektére ustawy zasadnicze paristw klasyfikowanych jako panstwa swieckie akcen-
tujg autonomie zwigzkéw wyznaniowych, czyli ich prawo do samodzielnego tworzenia
i rzgdzenia si¢ wlasnym prawem wewnetrznym. Ustrojodawca litewski stanowi jedno-
znacznie, ze ,Koscioly i organizacje religijne bez przeszkéd rzgdza sie swymi kanonami
i statutami” (art. 43 zd. 4). Konstytucja Rumunii z 1991 r. stwierdza, iz , Wyznania religij-
ne sg wolne i organizujg si¢ zgodnie z ich statutami, na warunkach okreslonych ustawa’
(art. 29 zd. 3)*. Zblizong tres¢ zawiera art. 31 ust. 4 konstytucji Motdawii. Wynika z tego,
ze autonomia zwigzkéw wyznaniowych w panstwie swieckim nie ma charakteru abso-
lutnego, nie oznacza immunitetu prawnego zwigzkéw wyznaniowych. Jej granicg jest
ustawodawstwo (prawo) powszechnie obowigzujace.

Istnieje wreszcie nieliczna grupa konstytucji europejskich, ktéra ogranicza si¢ do
zapewnienia zwigzkom wyznaniowym niezaleznosci lub autonomii w relacjach z pani-
stwem w sposéb ogdlny, wrecz ogdlnikowy, tzn. bez precyzowania przedmiotu owej
niezaleznosci czy autonomii®. Specyficznie okreslono stosunki miedzy paristwem a Ko-
$ciotem katolickim w konstytucji wloskiej (art. 7), stanowigc: ,,Paristwo i Koscidt kato-
licki s3, kazde we wlasnym zakresie, niezalezne i suwerenne™'. Nalezy odnotowat, ze
postanowienie to nie przesadzito o $wieckim charakterze Republiki Wioskiej. Do 1984 r.
wspoélobowigzywalo bowiem z postanowieniem konkordatu laterariskiego z 1929 r. sta-

nowigcym, ze katolicyzm jest jedyna religia paristwa wloskiego.

Zasada ré6wnosci zwigzkéw wyznaniowych

O wiele bardziej niz konstytucyjna formuta rozdziatu paristwa i zwigzkéw urzeczywist-
nieniu koncepcji paristwa swieckiego (laickiego) stuzy jurydyzacja w ustawie zasadniczej
zasady réwnosci zwiazkéw wyznaniowych, réwnosci wobec prawa tych podmiotéw czy
ich réwnouprawnienia. Przyjecie tych norm wyklucza nadanie prawnie okreslonemu wy-
znaniu czy zwigzkowi konfesyjnemu statusu panistwowego lub dominujacego. Powyzsze
zasady nieczesto sg konstytucjonalizowane w paristwach europejskich majacych charak-
ter panistw $wieckich (laickich). Zasada réwnosci wyznari wyprowadzana jest posrednio

z zasady réwno$ci obywateli wobec prawa czy zakazu dyskryminacji z powodéw reli-

48 http://libr.sejm.gov.pl/tek01/txt/konst/litwa-a.html [dostep: 15.12.2015].

49 http://libr.sejm.gov.pl/tek01/txt/konst/rumunia-2.html [dostep: 15.12.2015].

50 Art. 25 ust. 3 Konstytucji RP 2 1997 1., art. 10 ust. 4 konstytucji Albanii z 1998 r.
51 Konstytucja Republiki Wioskiej, ttum. i wstep. Z. Witkowski, Warszawa 2004, s. 58.
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gijnych. Réznie jest artykulowana przez ustrojodawce. Konstytucja albaniska z 1998 r.
stwierdza bezposrednio, ze paristwo uznaje réwnos$¢ wspélnot religijnych, konstytucje:
Chorwacji z 1990 1., Macedonii z 1991 r., Rosji z 1993 r., Bialorusi z 1994 r., Azerbej-
dzanu z 1995 1., Czarnogéry z 2007 r. méwig o réwnosci wobec prawa. Ustrojodawcy
stoweriski w 1991 r. i polski w 1997 r. podkreslili, co zdecydowanie rzadsze, pozytyw-
ny aspekt omawianej zasady, deklarujac réwnouprawnienie wspélnot wyznaniowych.
Wyjatkowo mocno zasade rownosci zwigzkéw wyznaniowych podkresla ustrojodawca
serbski. W art. 44 konstytucji z 2006 r. dwukrotnie wyraza bezposrednio zasadg réw-
noéci Kosciotéw i wspélnot religijnych. Owa réwno$¢ wiaze si¢ zarazem z gwarancja-
mi takiej samej wolnosci dla wymienionych podmiotéw w dziedzinach: organizacji ich
struktur wewnetrznych, w sprawach religijnych, w wykonywaniu obrz¢déw w miejscach
publicznych, w tworzeniu i zarzadzaniu szkolami religijnymi, instytucjami spolecznymi
i religijnymi.

Orzecznictwo konstytucyjne odrzuca z reguly bezwzgledny egalitaryzm, pojmuje
go w sposdb relatywny. Niemiecki Zwigzkowy Trybunat Konstytucyjny stwierdzit, ze
sustawa zasadnicza nie nakazuje, aby panstwo schematycznie jednakowo traktowalo
wszystkie wspélnoty religijne™? zas belgijska Rada Stanu w 1966 r. uznata, iz réwno-
uprawnienie wyznar nie oznacza, Ze ten sam status ma by¢ stosowany do wszystkich wy-
znan®. Nawet we francuskim systemie relacji paristwo — zwiazki wyznaniowe, ktéry jest
systemem $cistego réwnouprawnienia wyznar, stwierdza si¢, ze to réwnouprawnienie
nie jest de facto $cisty réwnoscig™. Niekiedy konstytucja dopuszcza réznicowanie statusu
zwigzkéw wyznaniowych. Niemiecka ustawa zasadnicza wyrdznia zwigzki wyznaniowe
majace osobowo§é prawa publicznego, co oznacza posiadanie prawa do tzw. podatku
koscielnego, oraz konfesje niemajace tej cechy. Konstytucji litewskiej odnajdujemy bar-
dziej rozbudowang gradacje. Dzieli ona zwigzki wyznaniowe na uznane i nieuznane oraz
wyréznia tzw. tradycyjne Koscioly i organizacje religijne Litwy”. Wyrazng aprecjacje
Kosciota katolickiego zaktada konstytucja wloska z 1947 r., przewidujac relacje paristwa

z tym kosciolem na zasadach swoistej réwnorzednosci (art. 7), odmiennie niz stosunki

52 D. Homig, W. Hassemer, Orzecznictwo sqdow konstytucyjnych w dziedzinie wolnosci wyzna-
nia. Krajowy raport Niemiec na XI Konferencje Europejskich Sqdow Konstytucyjnych, 17-21 maja
[1999 r.] w Warszawie [mps powiel.], ATK, s. 14, nlb.

53 E. Cerexhe, H. Boel, Orzecznictwo konstytucyjne w sprawach religijnych. Referat belgijski [mps
powiel.], ATK, s. 28.

54 Orzecznictwo konstytucyjne w sprawach wolnosci religijnej..., op. cit., s. 44—45.

55 Szerzej: J. Kuznecoviene, Pasistwo i kosciol na Litwie, [w:] Pasistwo i kosciol w krajach Unii Eu-
ropejskiej, red. G. Robbers, Wroclaw 2007, s. 219-221. Podobnie w Austrii panuje zasada ,,réw-
nego (parytetowego) uznania’, w prawie pafdistwowym nie ma zasady ,absolutnie” réwnego
traktowania towarzystw religijnych. Parytet w prawie materialnym dopuszcza zréznicowanie
pod warunkiem ,merytorycznego uzasadnienia’, ktére moze zwlaszcza wynikaé z cech szcze-
golnych danego zwigzku wyznaniowego. Cf. G. Kucsko-Stadlmayer, Raport krajowy Austrii.

Sytuacja prawna w kwestii wolnosci sumienia [mps powiel.], ATK.
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z pozostatymi zwigzkami wyznaniowymi, dla ktérych wyraznie wskazano wloski po-
rzadek prawny jako granicg swobody dziatalnosci (art. 8). Najstabszg forma aprecjacji
jednego ze zwigzkéw wyznaniowych jest wymienienie go z nazwy przez konstytucje, ale
bez przyznawania mu szczegSlnych uprawnien materialnoprawnych. Ma to miejsce np.
w konstytucji Hiszpanii z 1978 r. (art. 16 ust. 3) oraz w konstytucji polskiej z 1997 r. (art. 25
ust. 4). Wydaje si¢, ze — zgodnie ze standardami prawnomig¢dzynarodowymi — granica
dopuszczalnego zréznicowania statusu prawnego zwigzkéw wyznaniowych powinien
by¢ zakaz dyskryminacji ze wzgledu na religi¢ lub $wiatopoglad. W panistwie $wieckim

kazdej grupie religijnej powinna by¢ zapewniona mozliwo$¢ prawnego istnienia.

Neutralno$¢ $wiatopogladowa panstwa

Wspélczesnie za najistotniejsza ceche paristwa laickiego (§wieckiego) nalezy uznad jego
neutralno$¢ §wiatopogladowa. Neutralno$¢, od tac. neutalis, semantycznie oznacza obo-
jetno$¢, bezstronno$¢ parstwa, ktére powinno zachowaé ,,réwna odleglos¢” w stosunku
do wszystkich wystepujacych w spoleczenistwie postaw swiatopogladowych. Ugrunto-
wanie analizowanej zasady ustrojowej w Europie to przede wszystkim rezultat orzecz-
nictwa sadéw konstytucyjnych oraz Europejskiego Trybunatu Praw Czlowicka. Zasada
neutralnosci $wiatopogladowej paristwa (wladz publicznych) rzadko podlega bezpo-
éredniej jurydyzaciji w konstytucjach paristw naszego kontynentu®. Konstytucja Albanii
21998 r. w art. 10 ust. 2 stanowi, ze paristwo jest neutralne w sprawach wiary i sumienia
oraz gwarantuje wolnos¢ ich ekspresji w zyciu publicznym. Natomiast konstytucja Ko-
sowa z 2008 r. wskazuje na bezposredni zwigzek $§wieckosci pafistwa i jego neutralnosci
$wiatopogladowej, stwierdza bowiem w art. 8: ,Republika Kosowa jest pafistwem $wiec-
kim i neutralnym w sprawach wierzen religijnych”¥. Ustrojodawca polski gtosi z kolet,
ze wladze publiczne zachowuja bezstronno$¢ w sprawach przekonan religijnych, $wia-
topogladowych i filozoficznych gwarantujac swobode ich wyrazania w zyciu publicznym
(art. 25 ust. 2). Wyktadnia jezykowa, a przede wszystkim historyczna terminu ,bezstron-

no$¢” nakazuje traktowac go jako synonim terminu ,neutralno$¢™®.

56 Zasada neutralnosci paristwa wobec religii zostala pierwszy raz bezposrednio wyrazona w kon-
stytucji Republiki Malgaskiej z 1960 r. W art. 2 czytamy m.in. ,Stwierdza ona [Republika Mal-
gaska — P.B.] swoja neutralno$¢ wobec réznych religii. Paristwo i Koscioty korzystaja z autono-
mii odpowiednich dziedzinach. Zakazane jest wszelkie ingerowanie w dziedzing, ktéra do nich
nie nalezy”. Ustrojodawca malgaski nie zachowat si¢ przy tym konsekwentnie, poniewaz prze-
widzial zarazem obligatoryjna przysiege prezydenta paristwa z elementami religijnymi (art. 9).
Cf. Konstytucje panistw afrykariskich, oprac. i wstep L. Gelberg, t. II, Warszawa 1965, s. 118-121.

57 http://www.assembly-kosova.org/common/docs/Constitution1%200f%20the%20Republic%
200f%20Kosovo.pdf [dostep: 17.12.2015].

58 Wyczerpujaca analize konstytucyjnej zasady bezstronnosci swiatopogladowej wiadz publicz-
nych w prawie polskim przeprowadzil W. Brzozowski w monografii pt. Bezstronnosé swiatopo-

gladowa wladz publicznych, Warszawa 2011.
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Z neutralnoscig $wiatopogladowa paristwa wigze si¢ neutralnos¢ szkolnictwa publicz-
nego i odrzucenie w warunkach pluralizmu o$§wiatowego modelu publicznej szkoly wy-
znaniowej. Paristwo nie moze, jak stwierdzit w 1976 r. ustrojodawca portugalski, opraco-
wywaé programéw edukacyjnych i kulturalnych, kierujac si¢ jakimikolwiek dyrektywami
filozoficznymi, estetycznymi, politycznymi, ideologicznymi badz religijnymi. Natomiast
wedlug konstytucji belgijskiej neutralnos¢ zaktada respektowanie koncepcji filozoficz-
nych, ideologicznych lub religijnych rodzicéw i uczniéw. Jednakze w opinii z 1989 r. wlo-
skiego Sadu Konstytucyjnego, zbieznej z przytoczonym wyzej stanowiskiem polskiego
Trybunatu Konstytucyjnego z 1991 ., zasada laickosci paristwa ,nie zaktada obojetnosci
paristwa wobec religii, ale nakazuje paristwu stworzenie gwarancji wolnosci religijnej
w systemie pluralizmu wyznaniowego i kulturalnego™’. W obliczu przemian ustrojowych
w Europie Srodkowej i Wschodniej widoczne jest zwlaszeza zjawisko odchodzenia od
czysto laickiego charakteru szkoly paristwowej, charakterystycznego gtéwnie dla ustro-

jodawstwa wprowadzajacego system rozdzialu w pierwszej polowie minionego wieku®.

Wspéldzialanie panistwa i zwiazkéw wyznaniowych

Swieckos¢ paristwa nie wymaga, aby ignorowato ono zwigzki wyznaniowe jako uczest-
nikéw zycia spolecznego. Pafistwo laickie moze, a nawet powinno, podejmowaé wspél-
dzialanie czy wrecz wspélprace w sprawach o charakterze ogélnospolecznym, takich jak
pomoc spoleczna, ochrona zabytkéw. Wspéldziatanie czy wspéltprace panstwa i zwigz-
kéw wyznaniowych przewiduja ustrojodawcy: polski (art. 25 ust. 3), albariski (art. 10 ust.
4) i hiszpanski (art. 16 ust. 3). Pomoc paristwa dla zwigzkéw wyznaniowych w niektérych
aspektach ich dziatalnosci przewiduja konstytucje: Chorwacji (art. 41), Rumunii (art. 29
ust. 5) oraz Motdowy (art. 31 ust. 5).

Z zasadg $wieckosci paristwa nie koliduje zapewnienie przezeri opieki duszpaster-
skiej w panstwowych instytucjach o charakterze zamknigtym, takich jak sity zbrojne,
zaklady karne, skoszarowane jednostki policji, szpitale czy domy opieki. Wydaje si¢ na-
tomiast, ze duchowni pelnigcy postuge w powyzszych instytucjach, z uwagi na koniecz-
no$¢ utrzymania rozdziatu instytucjonalnego panstwa i zwiazkéw wyznaniowych, nie
powinni posiadaé statusu funkcjonariuszy panstwowych, co najwyzej by¢ zatrudnieni
na podstawie takiego samego stosunku pracy jak pracownicy cywilni. Ustrojodawca nie-
miecki przewiduje dopuszczenie zwigzkéw wyznaniowych do odprawiania czynnosci
religijnych w wojsku, szpitalach, wiezieniach i innych zaktadach publicznych stosownie

do odpowiednich potrzeb ludnosci, w wylaczeniem jednak wszelkiego przymusu®. Po-

59 L. Garlicki, op. cit., s. 44.

60 Cf. np. art. 3 ust. IV konstytucji Meksyku z 1917 1., art. 124 konstytucji ZSRR z 1936 r., art. 55
konstytucji Kuby z 1940 r., art. 201 konstytucji Salwadoru z 1950 r.

61 Cf. utrzymany w mocy art. 141 konstytucji weimarskiej z 11 sierpnia 1919 .
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dobnie konstytucje Rumunii z 1991 r.i Moldowy z 1994 r. gwarantuja wyznaniom religij-
nym ulatwienie wsparcia religijnego w wojsku, w szpitalach, zakladach karnych, domach
starcéw czy sierocincach. Ich zniesienie sygnalizowaloby przyjecie przez paristwo nie
polityki neutralnosci, lecz wrogosci wobec religii®.

System rozdzialu nie wyklucza pewnej interferencji funkcjonalnej paristwa i zwigzkéw
konfesyjnych. Kontynuujac tradycje historyczne oraz uznajac role spoleczna dwéch wiel-
kich Kosciotéw: katolickiego i ewangelickiego® niemiecka ustawa zasadnicza przyznala
zwigzkom wyznaniowym o charakterze publicznoprawnym prawo pobierania podatkéw
na podstawie cywilnych list podatkowych. Tzw. podatek koscielny (Kirchensteuer) jako
»podatek czlonkowski” jest zatem egzekwowany przez paistwowe organy finansowe®.
Wspdlczesnie odstepstwa od zasady separacji funkcjonalnej uzasadniane sa dazeniem
do zapewnienia pelnej realizacji wolnosci sumienia i wyznania®. Konstytucja litewska
uznaje w zwiazku z tym koscielng rejestracje malzeristw, przyznajac duchownym de facto
funkcje urzednikéw stanu cywilnego. Paristwo podejmuje sie takze zapewnienia zain-
teresowanym nauki religii, co wyraznie dopuszczaja ustawy zasadnicze m.in. Rumunii,
Czech, Niemiec, Belgii, Litwy, Polski czy Turcji. Symptomatyczne wydaje si¢ w zwigzku
z tym stanowisko polskiego Trybunatu Konstytucyjnego, ktéry uznajac konstytucyjnosé
wprowadzenia nauki religii w szkolach publicznych, stwierdzit, ze $wieckos¢ i neutral-
no$¢ paristwa nie tylko nie moze by¢ podstawa wprowadzenia obowigzku nauczania re-
ligii w szkotach pafstwowych, ale nie moze tez oznacza¢ zakazu takiego nauczania, jesli
tego sobie zycza zainteresowani obywatele. Na tym wiasnie polega, zdaniem Trybunaty,
$wieckos¢ i neutralnos¢ panistwa. Inne rozumienie tych poje¢ oznaczaloby nie neutral-
no$¢, a ingerencje paristwa w wolnos¢ sumienia i wyznania obywateli®.

Obecnos¢ pierwiastka religijnego w szkolnictwie paristwowym (publicznym) to
kwestia wciaz wywolujaca dyskusje w wielu paristwach europejskich. W europejskich
paristwach $§wieckich przewaza model fakultatywnej edukacji religijnej w szkolach pod-
stawowych i ponadpodstawowych. Jest to uzasadniane przede wszystkim konieczno-
$cig uwzglednienia w procesie edukacji szkolnej prawa rodzicéw do wychowania dzieci

zgodnie z ich przekonaniami w sprawach religijnych®. Laicki model edukacji szkolnej

62 R. Gordis, Separation — Theory and Practice, [w:] Religion and the Public Order,red. D.A. Gianel-
la, Chicago 1963, s. 332, 333, 335.

63 Cf. W. Pigciak, Kryzys wiary czy kryzys systemu?, Warszawa 1999, s. 39-50.

64 Wyjatek stanowi Bawaria, gdzie $ciaganiem podatku zajmujg si¢ urzedy koscielne. Cf. P. Lesz-
czyniski, O stosunkach paristwo — Koscioly w Niemczech, ,Res Humana”1997, nr 6, s. 11-12.

65 Cf. ]J. Krukowski, Konkordat polski. Znaczenie i realizacja, Lublin 1999,s.193-194.

66 Orzeczenie z dnia 30 stycznia 1991 r. (K. 11/90).

67 Np. art. 53 ust. 3 i 4 Konstytucji RP z 1997 r. czy art. 40 konstytucji Litwy z 1992 r.
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realizowany jest tylko w kilku paristwach analizowanej grupy. Sg to: Francja (z wyjatkiem
Alzagji i Lotaryngii), Holandia, Stowenia, Ukraina, Bialorus, Rosja i Azerbejdzan®.

Zakonczenie

We wspélczesnej Europie przewazajg paristwa, ktére w swietle ich aktéw ustrojodaw-
czych mozna zaklasyfikowa¢ jako paristwa $wieckie (laickie) przynajmniej w podstawo-
wym znaczeniu tego terminu, czyli jako padstwa niewyznaniowe. Zasada $wieckosci
panistwa nie jest obecnie wykorzystywana w Europie do walki ze zwigzkami wyznanio-
wymi czy religia w ogole. Przewazaja paristwa swieckie w znaczeniu laickosci pozytywne;j,
otwartej, akceptujacej obecno$¢ pierwiastka religijnego w sferze publicznej. Przyczyna
upowszechnienia tego rodzaju paristwowosci bylo stanowisko Soboru Watykanskiego 11
(lata 1962-1965) oraz papiezy posoborowych, odrzucajace model parnistwa katolickie-
go jako model optymalny dla Kosciota katolickiego®. Innym czynnikiem sprzyjajacym
popularyzacji idei paristwa $wieckiego (nickonfesyjnego) byt zapewne rozwéj doktryny
wolnosci i praw czlowieka. Wyrazem tego procesu jest zwlaszcza Konwencja o Ochro-
nie Praw Czlowieka i Podstawowych Wolnosci (EKPC) z 1950 r. oraz sformulowa-
ne na jej podstawie orzecznictwo w sprawach wyznaniowych organéw Rady Europy,

68 Cf. Lekcje religii w szkolach publicznych wybranych pasistw europejskich, ,Gos¢ Niedzielny” 2006,
nr 36, s. 27. W Rosji i na Biatorusi od 2010 r. moze by¢ nauczany fakultatywnie przedmiot
o charakterze niekonfesyjnym Podstawy kultury prawostawnej. Jest on prowadzony przez na-
uczycieli $wieckich dla starszej mlodziezy szkolne;.

69 W Konstytucji duszpasterskiej o Kosciele w §wiecie wspétczesnym stwierdzono m.in.:,, Wspél-
nota polityczna i Kosciét s3 w swoich dziedzinach od siebie niezalezne i autonomiczne. Oby-
dwie jednak wspdlnoty, choé z réznego tytutu, stuza powolaniu jednostkowemu i spolecznemu
tych samych ludzi. Tym skuteczniej beda wykonywac te stuzbe dla dobra wszystkich, im lepiej
beda rozwija¢ miedzy sobg zdrowa wspélprace uwzgledniajac takze okolicznosci miejsca i cza-
su. [...] Nie poktada [Kosciét — P.B.] jednak swoich nadziei w przywilejach ofiarowanych mu
przez wladze panstwows; co wiecej, wyrzeknie si¢ korzystania z pewnych praw legalnie naby-
tych, skoro si¢ okaze, ze korzystanie z nich podwaza szczeros¢ jego swiadectwa albo ze nowe
warunki zycia domagaja si¢ innego ukladu stosunkéw. Kosciét winien mie¢ jednak zawsze
i wszedzie prawdziwa swobode w gloszeniu wiary, w uczeniu swojej nauki spolecznej, w spet-
nianiu nieskrepowanie wsréd ludzi swego zadania, a takze w wydawaniu oceny moralnej nawet
w kwestiach dotyczacych spraw politycznych, kiedy domagaja si¢ tego podstawowe prawa oso-
by lub zbawienie dusz, stosujac wszystkie i wylacznie te srodki, ktére zgodne sa z Ewangelia
i dobrem powszechnym wedlug réznorodnosci czasu i warunkéw”. V. Sobdr Watykariski II. Kon-
stytucje. Dekrety. Deklaracje, Poznan 1967, s. 604. Z kolei w dekrecie o dziatalnosci misyjnej Ko-
$ciola znalazla si¢ o wiele bardziej jednoznaczna deklaracja, iz Kosciél ,w zadnym wypadku nie
chce wtracaé sie w rzady ziemskiego panstwa. Nie Zada dla siebie Zadnej prerogatywy oprécz
tej, aby pomoca Boza mogt stuzy¢ mitoscig i wiernym postugiwaniem” (Sobor Watykariski I1..,
op. cit., 448). Pafistwo $wieckie zaakceptowal wprost papiez Pawel VI, stwierdzajac w 1968 r.:
,Kosciét dzisiejszy nie boi si¢ uzna¢ wartoéci $wiata $wieckiego, [...] nie boi si¢ potwierdzi¢
tego, co juz otwarcie przyznal — stusznej i zdrowej swieckosci pafistwa za jedna z zasad doktry-

ny katolickiej” (M. Pietrzak, Prawo wyznaniowe, Warszawa 2010, s. 110).



Paristwo laickie... | 189

przede wszystkim Europejskiego Trybunatu Praw Czlowicka w Strasburgu. Obowigzek
zachowania neutralnosci przez wladze publiczne w sprawach religijnych to jedna z za-
sadniczych i trwalych tez orzecznictwa strasburskiego w zwigzku z art. 9 EKPC, gwa-
rantujgcym wolno§¢ mysli, sumienia i wyznania™. Tendencja do odchodzenia od modelu
paristwa wyznaniowego widoczna jest zwlaszcza w pafstwach nordyckich.

Nie ma powszechnie przyjetej w praktyce politycznej i ustrojowej szczegélowej kon-
cepgji panstwa laickiego ($wieckiego)”. W Europie od ponad stu lat podlega ewolucji
warunkowanej zaréwno przez czynniki partykularne, charakterystyczne dla poszczegdl-
nych krajéw jak i przez czynniki uniwersalne — paneuropejskie. Wyzwaniem dla koncep-
cji paristwa $wieckiego (laickiego) staje si¢ wspéiczesnie fundamentalizm islamski i sta-
nowigca reakcje nan ksenofobia ujawniajaca si¢ w wielu spoleczeristwach europejskich.
Czgé¢ klasy politycznej w panstwach Starego Kontynentu na tego rodzaju postawach
buduje poparcie spoteczne dla siebie i swoich partii. Religia znéw okazuje si¢ narz¢dziem
mobilizacji elektoratu i uzyskania wpltywéw politycznych. Zorientowany ksenofobicznie
elektorat oczekuje nadania pafistwu znamion etnicznych (nacjonalistycznych) lub kon-
fesyjnych. Zasada panstwa $wieckiego (laickiego) jawi si¢ jako bariera dla opisanych
wyzej dazen. Sprzyja ona inkluzywnej wizji paristwa oraz pluralistycznej koncepcji spo-
teczenstwa. Reasumujac, mozna stwierdzi¢, ze utrzymanie ustrojéw demokratycznych
w Europie wigze si¢ z respektowaniem zasady swieckosci paristwa, ktérej najwazniejsza

cechg powinna by¢ jego neutralnoéé swiatopogladowa.
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SUMMARY
The secular state in the context of the contemporary European constitutionalism

In today’s Europe the secular state dominates. Disseminating the principles of the se-
cular state in Europe promotes the diversity of religious and philosophical populations.
'The principle of the secular state no longer serves to reduce the social significance of
religion or religious organizations. A way of expressing the principle of secularism in
constitutional acts is diverse — it is often necessary for complex analysis of the content
of the constitution. The principle of the secular state is expressed in the constitutions
of approximately 14% of European countries. State Secularism is often equated with

the principle of separation of church and state. In Europe, however, there are examples
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of countries that are exceptions to this rule. In total, the formal separation of church
and state is expressed in approximately 25% of the constitutions of European countries.
Often the principle of this separation in the Basic Law is expressed in a veiled manner.
'The most important feature of a secular state is considered to be the modern principle
of neutrality. However, it is rarely explicitly expressed in the Basic Law in Europe. Its
spread was mostly driven by the constitutional court decisions and statements of the

doctrine of the law.

Keywords: secularity, secular state, separation of church and state, neutral outlook of the
state
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Stuzebnos¢ gruntowa o treéci stuzebnosci przesylu

jako problem konstytucyjny

Wprowadzenie

Od momentu uchwalenia przepiséw wprowadzajacych do Kodeksu cywilnego stuzeb-
no$é¢ przesytu (ustawa z dnia 30 maja 2008 r. o zmianie ustawy — Kodeks cywilny oraz
niektérych innych ustaw') w doktrynie toczy si¢ ozywiona dyskusja nad ich interpretacja.
Stopien skomplikowania spraw zainicjowanych wnioskami o ustanowienie stuzebnosci
przesylu, ktére zawisty przed sadami powszechnymi miarodajnie oddaje iczba orzeczen
wydanych w tych sprawach przez Sad Najwyzszy. Wykladnia przepiséw przyjeta przez
naczelny organ wladzy sadowniczej budzi jednak istotne watpliwosci konstytucyjne. Po-
jawiajace si¢ kontrowersje sprawily, Ze w ostatnim czasie do Trybunatu Konstytucyjnego
skierowane zostaly trzy pytania prawne dotyczace tematyki stuzebnosci przesytu. Pyta-
nia te stanowig przyczynek do dyskusji nad zgodnoscia przyjetych rozwigzan z zasadami
konstytucyjnymi, w szczegélnosci z systemem ochrony praw i wolnosci.

W pracy tej autorzy rozwazaja kwestie konstytucyjnosci zagadnieri zwigzanych ze
sluzebnoscig przesytu. Najwicksze watpliwosci konstytucyjne wywoluja: konstrukcja
stuzebnosci gruntowej o tresci stuzebnosci przesytu, mozliwos¢ jej zasiadywania, a takze
zaliczanie biegu zasiedzenia stuzebnosci gruntowej o tresci stuzebnosci przesylu w za-
kres zasiedzenia stuzebnosci przesylu. Niniejsza praca zawiera analize rozwoju prawo-
dawstwa zakoriczonego nowelizacja Kodeksu cywilnego wprowadzajaca instytucje stu-
zebnosci przesytu. Rozwazania dotyczg tez linii orzeczniczej Sadu Najwyzszego oraz
kwestii pytan prawnych kierowanych do Trybunalu Konstytucyjnego. Opis procesu pra-
wodawczego zostal uzupelniony o rys historyczny zwigzany z budows urzadzen prze-
sylowych w Polsce, a takze instrumentéw prawnych pozwalajacych na wywlaszczenie

wiascicieli nieruchomosci w okresie Polskiej Rzeczpospolitej Ludowe;.

1 Dz.U.2008 nr 116 poz. 731.
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Powyzsze rozwazania stanowig tlo analizy orzeczeri Trybunatu Konstytucyjnego, kto-
ry rozpoznajac pytania prawne Sadu Okregowego we Wroctawiu? oraz Sagdu Rejonowe-
go w Grudziagdzu®, postanowil umorzy¢ postepowania ze wzgledu na niedopuszczalnosé
wydania wyroku. Autorzy poprzez interpretacje pytan prawnych sadéw oraz stanowiska
Trybunatlu Konstytucyjnego odtwarzaja przestanki bedace podstawg rozstrzygniec oraz
rozwazajg mozliwo$¢ wydania orzeczenia zakresowego.

Poruszany w pracy problem prawny wydaje si¢ szczegdlnie aktualny w kontekscie
kolejnego pytania prawnego skierowanego przez Sad Rejonowy w Grudziadzu do Try-
bunatu Konstytucyjnego w kwietniu 2016 r. Pytanie prawne dotyczy zasady nabycia
w drodze zasiedzenia stuzebnosci gruntowej odpowiadajacej trescia stuzebnosci przesytu
przez przedsiebiorcg przesylowego lub Skarb Paristwa. Rozpatrywane wraz z weze$niej-
szym pytaniem zadanym przez ten sam sad rozpoznawane jest pod wspdlng sygnaturg
P 10/16, natomiast na dzieni zakoniczenia prac nad artykulem data rozprawy w przed-
miotowej sprawie nie zostala jeszcze wyznaczona.

Nalezy przede wszystkim zauwazy¢, ze sady kierujace pytania prawne rozwazajg nie-
zgodno§¢ rozumienia przepiséw wskazanych w pytaniach nie tylko z Konstytucja RP,
ale takze miedzynarodowym prawem obowigzujacym Polske w kontekscie przyjetych
standardéw ochrony praw cztowieka. Zagadnienie to, niezwykle istotne, z uwagi na zlo-
zono$¢ problemu i oddzielng problematyke nie miesci si¢ jednak w ramach niniejszej
pracy, stad rozwazania na jego temat nie zostaly do niej wlaczone, a ono samo jest jedy-

nie sygnalizowane.

Stuzebnos¢ przesylu w polskim systemie prawnym

W pierwszej kolejnosci zostanie przedstawiona geneza oraz najwazniejsze orzeczenia
zwigzane z tematem artykulu. W analizowanych w niniejszej pracy zapytaniach praw-
nych sady oczekiwaty od Trybunatu Konstytucyjnego odpowiedzi na temat zgodnosci
z Konstytucja przyjetej przez Sad Najwyzszy interpretacji przepiséw dotyczacych stu-
zebnosci przesytu oraz zasiedzenia stuzebnosci. Nalezy wiec przede wszystkim przedsta-
wi¢ geneze instytucji stuzebnosci przesylu w polskim prawie cywilnym.

Instytucja ta jest bezposrednio zwigzana z faktem pobudowania urzadzen przesy-
towych. Gléwne trasy instalacji tego typu, m.in. linie elektroenergetyczne, powstaly
w trakcie prac zwigzanych z akcjami odbudowy miast oraz wsi po II wojnie $wiatowe;.
Wigkszoé¢ linii doprowadzajacych energie elektryczng czy gaz i wodg na tereny wiejskie

powstawala w okresie ,wielkiej elektryfikacji” — w latach 60. i pézniej*. Niestety w wa-

2 Postanowienie TK z dnia 17 lipca 2014 r., sygn. akt P 28/13.
3 Postanowienie TK z dnia 14 lipca 2015 r., sygn. akt P 47/13.

4 Ibidem; takze postanowienia SR w Grudziadzu z dnia 9 pazdziernika 2013 r., sygn. akt I Ns
638/13,s. 6.
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runkach realnego socjalizmu, planujac usytuowanie sieci przesytowych, nie zadawano
sobie trudu, by dostosowaé ich tras¢ do potrzeb wlascicieli gruntéw, przez ktére miaty
przebiegaé. Taki stan rzeczy, pomimo szkéd wyrzadzonych obywatelom, nie spotkat si¢
z protestami — dwezesne procedury chronily wlasno$é w stopniu o wiele nizszym niz ma
to miejsce obecnie, nizsze byly takze ceny nieruchomodci, a spoleczenistwo dostrzegato
potrzebe dostarczenia energii czy biezacej wody i gazu do zamieszkanych terenéw, ktére
byly ich pozbawione®. Stad w niektérych przypadkach instalacje budowano w sposéb
ucigzliwy dla wlascicieli, znacznie ograniczajac mozliwos¢ korzystania z nieruchomo-
$ci. Na grunty prywatne wkraczano oraz sytuowano urzadzenia przesylowe bez tytutu
prawnego oraz zgody wiascicieli. P. Lewandowski szacuje liczbe instalacji przesytowych
posadowionych bezprawnie na ok. 40%°. Nalezy wskazaé, ze istnialy $rodki prawne,
gléwnie o charakterze administracyjnym, umozliwiajace legalne zajmowanie nierucho-
mosci na potrzeby posadowienia urzadzeri przesytowych. W przypadkach posadawiania
najbardziej ucigzliwych instalacji mozna bylo wydawac¢ decyzje o wywlaszczeniu lub wy-
wlaszczeniu cze$ciowym na podstawie art. 35 ustawy o zasadach i trybie wywlaszczania
nieruchomosci z dnia 12 marca 1958 r.” (dalej u.z.t.w.n.).

W zwigzku z uksztaltowaniem si¢ po 1990 r. systemu gwarancji praw obywatelskich,
w tym praw majatkowych, wlasciciele nieruchomosci, na ktérych posadowione zostaly
urzadzenia przesylowe zaczeli wystepowac z roszczeniami wynikajgcymi z faktu ograni-
czania ich prawa wlasnosci.

Zglaszane roszczenia wynikaly z braku odpowiedniej rekompensaty dla wlascicieli
nieruchomosci w przypadku ich budowy bez waznej decyzji wydanej na podstawie art.
35 u.z.t.w.n. W przypadku gdy usytuowanie urzadzen odbywalo si¢ na podstawie wska-
zanej decyzji, zgodnie z art. 36 u.z.t.w.n. wywlaszczany wlasciciel mial prawo zwrécic sie
z zgdaniem wyplacenia odszkodowania. Jezeli prezydium powiatowej rady narodowe;
uznalo takie odszkodowanie za zasadne, jego wartos¢ liczyl panstwowy biegly, z czym
zwigzane byly liczne naduzycia oraz zanizanie naleznego odszkodowania®.

Jednak, jak nadmieniono wyzej, posadawiajac urzadzenia przesylowe, czgsto nie ko-
rzystano z dostgpnych srodkéw prawnych. Konsekwencjg takiego postgpowania bylo
to, ze przedsicbiorstwa przesylowe jako profesjonalne podmioty obrotu cywilnopraw-
nego dzialaly na wlasne ryzyko i szkod¢’. Niewystapienie o przedmiotowe decyzje czy
tez niesprostanie obowigzkowi przechowywania ich w archiwum moze takze §wiadczy¢

o niedolozeniu nalezytej starannosci.

5 Ihidem, s. 114-116.

6 P. Lewandowski, S7uzebnosc przesylu w prawie polskim, Warszawa 2014, s. 50.

7 Dz.U.1958 nr 17 poz. 70.

8 T. Radziwilski, Wynagrodzenia za korzystanie z nieruchomosci obcigzonej po zasiedzeniu stuzebno-
sci przesylu, ,Rejent” 2011, nr 10, s. 132.

9 J. Wszolek, Zasiedzenie stuzebnosci przesytu, ,Rejent” 2012, nr 1, 5. 119.
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Wihasciciele nieruchomosci, na ktérych posadowione zostaly urzadzenia przesylowe,
wysuwali réznego rodzaju zadania. Droga powdédztwa negatoryjnego usilowano do-
prowadzi¢ do usunigcia instalacji z nieruchomosci, wystepowano takze z powédztwem
o zaplat¢ odszkodowania za bezumowne korzystanie z gruntu. Z problemami borykali
sie takze przedsigbiorca, ktérym wlasciciele zakazywali wstepu na nieruchomosé. Stad
w celu przeprowadzenia niezb¢dnych prac konserwacyjnych lub modernizacyjnych za-
biegali oni o uzyskanie stosownego tytulu prawnego. W celu prawnego uregulowania
sytuacji faktycznego wspélkorzystania z gruntu siggano po umowy obligacyjne oraz in-
stytucje sluzebnosci gruntowe;.

Przy ustanawianiu sluzebnosci gruntowej na potrzeby eksploataciji sieci przesytowych
pojawil si¢ zasadniczy problem. Zgodnie z art. 285 § 2 k.c. ,,stuzebnos¢ gruntowa moze
mie¢ jedynie na celu zwickszenie uzytecznoéci nieruchomosci wladnacej lub jej ozna-
czonej czesci”. W opinii wielu w mysl przytoczonego przepisu nie sposéb bylo usta-
nowi¢ stuzebnosci gruntowej na potrzeby przedsiebiorcéw przesytowych. Ustanawiajac
bowiem stuzebno$¢ na rzecz przedsigbiorcy przesylowego, dokonuje sie zwigkszenia
uzytecznosci, ale calego przedsigbiorstwa, natomiast nie jest mozliwe wykazanie zwiek-
szenia uzytecznosci konkretnej nieruchomosci gruntowej. Aby sie¢ przesytlowa byta uzy-
teczna — spelniata swoje zadanie, musiata faktycznie by¢ nosnikiem danego przedmiotu
przesylu — energii elektrycznej, wody, gazu. Jest to mozliwe jedynie wtedy, gdy sie¢ ma
dostateczng dtugo$é, czego w Polsce nie mozna osiggnaé bez wkraczania na nierucho-
mo$¢ stanowigca wlasno$¢ prywatna. Zalezno$¢ ta pozostaje jednak bez zwigzku z war-
toscig samej nieruchomosci, ktéra mozna byloby okresli¢ jako wladnacg. Wszak to, czy
dane urzadzenia sa czynne, nie ma wplywu na uzyteczno$¢ (rozumiang jako wartos¢)
nieruchomosci wladnacej — w tym przypadku nieruchomosé, na ktérej znajduja si¢ in-
stalacje inicjujace przesyl w ramach sieci.

Interpretacja przytoczonego przepisu okazala si¢ na tyle waznym zagadnieniem praw-
nym, ze zostala dookreslona w uchwale Sadu Najwyzszego z dnia 17 stycznia 2003 r.*°
Sad Najwyzszy stwierdzil, Ze ustanowienie takiej stuzebnosci zwigkszy uzytecznosé
calego przedsigbiorstwa. Jako ze przedsi¢biorstwo przesylowe stanowi zorganizowany
zespdl skladnikéw, zwigkszenie uzytecznodci calego przedsiebiorstwa bedzie réwno-
znaczne ze zwigkszeniem uzyteczno$ci poszczegélnych jego skladnikéw, a co za tym
idzie — takze nieruchomosci wskazanej jako wiadnaca.

Orzeczenie to bylo szeroko komentowane przez doktryne™. Pojawily sie opinie przy-

chylne orzeczeniu — gtéwnie z uwagi na pragmatyczng warto$¢ wnioskéw z niego wyni-

10 Uchwata SN z dnia 17 stycznia 2003 r., sygn. akt III CZP 79/02.

11 E. Gniewek, Glosa do uchwaly SN z dnia 17 stycznia 2003 ., III CZP 79/02, ,Rejent” 2003, nr 5,
s.149; G. Bieniek, Glosa do uchwaty SN z dnia 17 stycznia 2003 r., III CZP 79/02, ,Rejent” 2003,
nr 3,'s. 122; M. Balwicka-Szczyrba, Glosa do uchwaty SN z dnia 7 pazdziernika 2008 r., III CZP
89/08, ,Gdariskie Studia Prawnicze — Przeglad Orzecznictwa”.
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kajacych. Jednak niektorzy przedstawiciele doktryny krytycznie odniesli si¢ do orzecze-
nia. Wskazali, ze argumentacja odchodzi od dotychczasowego rozumienia stuzebnosci
gruntowej. Zarzut stanowilo takze pominiecie wnioskéw wynikajacych z literalnej wy-
ktadni przepisu zawartego w art. 285 § 2 k.c.

Wskazane orzeczenie stanowito asumpt dla Sadu Najwyzszego do rozwazari zawar-
tych w postanowieniu wydanym 8 wrzesnia 2006 r. w sprawie o sygn. akt II CSK 112/06.
Powolujac si¢ na analizowane orzeczenie, Sad Najwyzszy stwierdzil, Ze istniata mozli-
wos¢ zasiadywania stuzebnosci gruntowej ustanowionej na rzecz przedsigbiorcy prze-
sylowego — powielajac argumentacje dotyczaca samej kwestii zwigkszenia uzytecznosci
nieruchomosci wtadnacej. Powyzsze orzeczenia zostaly przytoczone, gdyz to tresé orze-
czeni Sadu Najwyzszego zostata wskazana w analizowanych w niniejszej pracy pytaniach
prawnych do Trybunatu Konstytucyjnego jako prawdopodobnie niezgodne z Konstytu-
cja rozumienie przepiséw Kodeksu cywilnego.

Instytucje stuzebnosci przesytu wprowadzono do polskiego systemu prawnego usta-
wa z dnia 30 maja 2008 r. o zmianie ustawy — Kodeks cywilny oraz niektérych innych
ustaw'>. Nowelizacja ta wywolala ozywiona dyskusje w doktrynie. Podstawowg kwestig,
ktéra wymagala rozstrzygniecia, okazata si¢ kwalifikacja wprowadzonych przepiséw.
G. Bieniek uznal, ze stuzebnos¢ przesytu nalezy uzna¢ za rodzaj sluzebnosci gruntowe;.
Odmienne stanowisko zajal B. Rakoczy, wedlug ktérego stuzebno$é przesylu to odrebna
instytucja — trzeci rodzaj stuzebnosci. Biorac pod uwage wszystkie wyrazone w przed-
miotowej sprawie poglady, nalezy uznaé, ze stuzebnos¢ przesylu jest odrebng instytucja
prawng — najmlodszg ze stuzebnosci, ktérych katalog znajduje si¢ w Kodeksie cywil-
nym®. Za przewazajacym w doktrynie stanowiskiem przemawia przede wszystkim od-
rebna konstrukeja prawna instytucji'* oraz przepis zawarty w art. 305*k.c., ktory stanowi,
ze przepisy dotyczace stuzebnosci gruntowych stosuje sie odpowiednio do stuzebnosci
przesylu, wskazujac, ze rozpatrywane s3 dwie oddzielne instytucje.

Istotnym mankamentem nowelizacji byl brak przepiséw intertemporalnych. Wpro-
wadzona do Kodeksu cywilnego instytucja reguluje przede wszystkim stany faktyczne
trwajace wiele lat, majace poczatek w okresie Polskiej Rzeczpospolitej Ludowe;j. Brak ta-
kiej regulacji skutkowal tym, ze sprawy dotyczace stuzebnosci przesytu znajdowaty roz-
strzygniecie dopiero przed Sadem Najwyzszym, ktéry bardzo szeroko i niejednokrot-
nie kontrowersyjnie” wskazywal, w jaki sposéb nalezy rozumie¢ przepisy o stuzebnosci
przesylu. Najbardziej znaczace w kontekscie rozpatrywanego problemu orzeczenie za-
warte zostalo w uchwale Sadu Najwyzszego z 7 pazdziernika 2008 r., wydanej w sprawie

12 Dz.U. 2008 nr 116 poz. 731.

13 A. Korusiewicz, Zasiedzenie stuzebnosci — aspekty przedmiotowe, ,Rejent” 2012, nr 11, 5. 51.

14 ]J. Pokrzywniak, Kluczowe dylematy zwigzane z regulacjg stuzebnosci przesytu, ,Rejent” 2010, nr 4,
s. 89.

15 Szerzej: ]. Wszolek, op. cit.
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o sygn. akt IIT CZP 89/08. Sad Najwyzszy stwierdzil w nim: ,Przed ustawowym uregu-
lowaniem stuzebnosci przesytu (art. 305'-305* k.c.) dopuszczalne byto nabycie w drodze
zasiedzenia stuzebnosci odpowiadajacej tresci stuzebnosci przesylu na rzecz przedsie-
biorstwa”. Powyzsze stwierdzenie jest de facto wykreowaniem instytucji nieznanej dotad
prawu cywilnemu — stuzebnosci gruntowej o tresci stuzebnosci przesytu. Ponadto Sad
Najwyzszy dopuscil mozliwos¢ zasiadywania tego prawa. Przedmiotowe tezy wywolaly
liczne spory w doktrynie oraz zawazyly na tresci orzeczen wielu sadéw powszechnych.
Woszystkie przywolane orzeczenia wskazywane byly takze w pytaniach prawnych do
Trybunatu Konstytucyjnego analizowanych w niniejszej pracy.

Zakonczone postepowania przed Trybunalem Konstytucyjnym

Sad Okregowy we Wroctawiu oraz Sad Rejonowy w Grudziagdzu we wskazanych po-
wyzej pytaniach prawnych® przedstawily watpliwosci powstale w zakresie przyjetej
interpretacji przepiséw umozliwiajacych zasiedzenie stuzebnosci gruntowej o tresci
stuzebnosci przesylu. Pierwsze z pytan, skierowane do Trybunatu Konstytucyjnego® po-
stanowieniem z 6 marca 2013 r., a skorygowane postanowieniem z 26 kwietnia 2013 r.,
dotyczylo zgodnosci art. 292 k.c. w zw. z art. 172 § 2 k.c. oraz art. 385 § 2 k.c. w zakresie,
w jakim stanowig podstawe prawng nabycia stuzebnosci gruntowej odpowiadajacej tresci
stuzebnosci przesytu na rzecz przedsigbiorstwa przesylowego z nast¢pujacymi przepisa-
mi Konstytucji RP — art. 64 ust. 3 w zw. z art. 31 ust. 3, art. 64 ust. 2 w zw. z art. 32 ust. 1,
art. 21 ust. | oraz art. 2'8. Sagd Okregowy we Wroctawiu zawarl takze w pytaniu rozwa-
zania na temat zgodnosci wskazanych przepiséw Kodeksu cywilnego z obowiazujacym
Rzeczpospolita Polske prawem migdzynarodowym — art. 1 protokotu nr 1 do Konwencji
o ochronie praw czlowieka i podstawowych wolnosci®.

W pytaniu SO we Wroctawiu przedstawit stan faktyczny sprawy zawislej przed Sa-
dem Rejonowym w Trzebnicy. W przedmiotowym postgpowaniu sad pierwszej instancji
oddalil wniosek wlasciciela nieruchomosci o ustanowienie stuzebnosci przesytu na rzecz
przedsicbiorcy przesylowego z uwagi na fakt, ze uczestnik postepowania przedstawit
w toku sprawy zarzut zasiedzenia stuzebnosci gruntowej o tresci stuzebnosci przesytu.
Od powyzszego postanowienia wnioskodawca ztozyt apelacje do sadu drugiej instancii,
ktéry wnidst pytanie prawne do Trybunatu Konstytucyjnego. Analiza podstawy prawne;
rzeczonego zarzutu zasiedzenia wigzala si¢ z licznymi watpliwosciami sadu okregowe-

16 Postanowienia SR w Grudzigdzu z dnia 9 pazdziernika 2013 r., sygn. akt I Ns 638/13, oraz
z dnia 1 kwietnia 2016 r., sygn. akt I Ns 1843/15; postanowienie SO we Wroctawiu z dnia
26 kwietnia 2013 r., sygn. akt IT Ca 1372/12.

17 Sprawa zawista przed Trybunatem Konstytucyjnym pod sygn. akt P 28/13.

18 Postanowienie SO we Wroctawiu z dnia 26 kwietnia 2013 r., sygn. akt IT Ca 1372/12.

19 Dz.U.1993 nr 61 poz. 284.
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go. Wyktadnia zaproponowana przez przedsigbiorce przesylowego byla ugruntowana
w jednolitej, zdaniem sadu kierujacego pytanie prawne, linii orzeczniczej Sadu Najwyz-
szego. Stad przepisy w rozumieniu wskazanym przez przedsiebiorce przesylowego staty
si¢ tredcig pytania prawnego.

Sad kierujacy pytanie prawne przedstawil proces stanowienia prawa oraz rozwoju
judykatury w zakresie stuzebnosci przesytu. W pierwszej kolejnosci zwrécit uwage, ze
ustawa wprowadzajaca stuzebnos¢ przesytu do Kodeksu cywilnego nie zawierata przepi-
séw intertemporalnych, w zwigzku z czym instytucja stuzebnosci przesylu, zgodnie z za-
sada lex retro non agit, mogla by¢ stosowana jedynie od dnia wejscia ustawy w zycie, tj. od
3 sierpnia 2008 r. Nastepnie ttumaczac pojawienie si¢ terminu ,sluzebnosci gruntowe;j
o tresci stuzebnosci przesylu”, sad wskazal na orzecznictwo Sadu Najwyzszego, w kt6-
rym wyinterpretowano wskazang instytucje?. Sad Okregowy, reasumujac rozwazania na

temat orzecznictwa, stwierdzit, ze:

[...] przyjeta przez judykature wykiadnia funkcjonalna przepiséw art. 292 k.c. w zw.
zart.72 § k.c.iart. 285 § 11 2 k.c. dopuszczajgca nabycie w drodze zasiedzenia przed
dniem 3 sierpnia 2008 r. sluzebnosci gruntowej odpowiadajacej tresci stuzebnosci
przesyltu na rzecz przedsigbiorstwa przesylowego w znacznym zakresie modyfikuje
tre$¢ klasycznej sluzebnosci gruntowej, ktéra de iure musi pozosta¢. Podkreslenia
wymaga, ze wykltadnia prawa nie powinna mie¢ charakteru prawotwdrczego tj. nie
powinna pod pozorem interpretacji tworzy¢ nowych norm, stad powinna si¢ ona

miesci¢ w ramach dopuszczalnego znaczenia jezykowego®.
Co warte zauwazenia, podkresli tez:

[...] ostatecznie nalezy uznaé, ze wyzej opisany sposéb wyktadni przepiséw pra-
wa okreslonych w pytaniu prawnym moze pozostawaé (pozostaje) w sprzecznosci
z przepisami konstytucji RP oraz przepisem art. 1 Protokotu nr 1 do Konwencji
o ochronie praw czlowieka i podstawowych wolnosci, ktére dotycza ochrony prawa

wlasnosci®.

Nastepnie sad przedstawia rozwazania, ktérych konkluzjg jest stwierdzenie, ze w roz-

patrywanym przypadku prawo wlasnosci obywateli zostalo ograniczone w sposéb nie-

20 Wskazano nastepujace orzeczenia: uchwala SN z dnia 7 pazdziernika 2008 r., sygn. akt III
CZP 89/08; wyrok SN z dnia 12 grudnia 2008 r., sygn. akt II CSK 389/08; postanowienie SN
z dnia 13 pazdziernika 2011 r., sygn. akt V. CSK 502/10; postanowienie SN z dnia 6 lipca 2011 r.,
sygn. akt I CSK 157/11.

21 Postanowienie SO we Wroctawiu z dnia 26 kwietnia 2013 r., sygn. akt II Ca 1372/12, s. 6-7.

22 Ibidem.
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przejrzysty, niejawny, a takze sprzeczny z pojeciem sprawiedliwosci spotecznej — inaczej
niz gdyby bylo efektem prawidlowo przeprowadzonego procesu legislacyjnego oraz
w zamian za stosowny ekwiwalent rekompensujacy ograniczenie prawa zagwaran-
towanego konstytucyjnie. Nalezy takze odnotowac istotng opinie sadu, ktéry okreslit
ochrone wiasciciela przed wprowadzeniem do Kodeksu cywilnego regulacji o stuzeb-
noéci przesyltu jako ,iluzoryczna”. W kontekscie postawionej tezy rozumienie przepiséw
stanowigcych tre$¢ pytania prawnego sad okreslil jako naruszajace zaufanie obywatela
do parnistwa. Z takim zdaniem nalezy si¢ zgodzi¢, gdyz w przypadku wspétkorzystania
z nieruchomosci przez przedsigbiorce przesylowego przed wprowadzeniem do systemu
prawa polskiego stuzebnosci przesylu mozna méwi¢ o swoistej putapce prawnej. Oby-
watel nie mégt wiedzie¢ ani przewidzie¢, nawet przy zachowaniu najwyzszej starannosci,
ze biegnie przeciwko niemu termin zasiedzenia, oraz nie dysponowat §rodkami prawny-
mi, aby przedmiotowy bieg przerwac.

Trybunat Konstytucyjny odniést si¢ do zadanego pytania prawnego w postanowieniu
z dnia 17 lipca 2014 r.” Podjal on ostatecznie decyzje o umorzeniu postepowania ze
wzgledu na niedopuszczalnos¢ wydania wyroku, jednak tezy zawarte w uzasadnieniu po-
stanowienia z uwagi na ich kluczowe znaczenie dla rozpatrywanego problemu zastuguja
na przytoczenie. Nalezy takze zaznaczy¢, ze zarowno Marszalek Sejmu, jak i Prokura-
tor Generalny wniesli o umorzenie postgpowania w przedmiotowej sprawie z uwagi na
niedopuszczalno$é wydania wyroku. Jako uzasadnienie wnioskéw wskazali, ze pytanie
prawne nie spelnia przestanek przedmiotowej i funkcjonalnej — gdyz pytanie to zarzut
dotyczacy blednej wykladni prawa oraz ukryty wniosek o dokonanie przez Trybunal
Konstytucyjny wiazacej interpretacji kwestionowanych przepiséw.

Trybunat Konstytucyjny przychylit si¢ do zdania Prokuratora Generalnego oraz Mar-

szatka Sejmu, w uzasadnieniu powzietej decyzji stwierdzajac:

Sad pytajacy nie ma watpliwosci co do konstytucyjnosci wskazanych przepiséw,
kwestionuje bowiem w sposéb jednoznaczny wylacznie ich interpretacje sadows,

opisang zakresowo w petitum pytania prawnego®.

Jednak gtéwnym powodem stwierdzenia, ze wydanie wyroku w przedmiotowej spra-
wie jest niedopuszczalne, byto stwierdzenie przez Trybunal braku jednolitej wyktadni
Sadu Najwyzszego. Jak stwierdzono w uzasadnieniu, Trybunal Konstytucyjny nie petni
funkcji superinstancji, ktéra weryfikuje ostateczne orzeczenia sadowe oraz administracji

publicznej®. Nalezy jednak odnotowad wazng tezg¢ zawarta w orzeczeniu:

23 Postanowienie TK z dnia 17 lipca 2014 r., sygn. akt P 28/13.
24 Ibidem,s. 6.
25 Ibidem.
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[...] w orzecznictwie TK dopuszcza si¢, przy obwarowaniu licznymi warunkami,
mozliwos¢ oceny konstytucyjnosei tresci normatywnych nadanych przepisowi pra-
wa przez praktyke jego stosowania. W orzecznictwie TK przyjmuje sie, ze ,jezeli
okreslony sposéb rozumienia przepisu ustawy utrwalil si¢ juz w sposéb oczywisty,
a zwlaszcza jesli znalazl jednoznaczny i autorytatywny wyraz w orzecznictwie Sadu
Najwyzszego badz Naczelnego Sadu Administracyjnego, to nalezy uznad, ze przepis
ten —w praktyce swego stosowania — nabral taka wlasnie tres¢, jaka odnalazly w nim

najwyzsze instancje sgdowe naszego kraju”.

Trybunat Konstytucyjny przyznal tez, ze sluzebnos$¢ gruntowa o tresci stuzebnosci
przesylu oraz mozliwo$¢ jej zasiedzenia zostaly wykreowane przez Sad Najwyzszy. Do-
patrzono si¢ jednak, ze dotychczas jednolita wyktadnia zostala przerwana przez uchwate
7 Sedziéw Sadu Najwyzszego z dnia 8 kwietnia 2014 r.¥, w wyniku czego , Trybunal
Konstytucyjny [...] uznal, ze nie ma bezspornie jednolitej praktyki stosowania prawa,
ktéra nadata kwestionowanym przepisom jednoznaczne tresci tak, jakby uczynil to sam
ustawodawca’®. Powyzszy argument, ktéry zawazyl na decyzji w przedmiotowej spra-
wie wydaje si¢ jednak kontrowersyjny. Teza wskazanej przez Trybunal uchwaty brzmia-
ta: ,Wykonywanie uprawnien w zakresie wynikajacym z decyzji wydanej na podstawie
art. 35 ust. 11 2 uz.t.w.n. stanowigcej tytul prawny do ich wykonywania, nie prowadzi do
nabycia przez zasiedzenie stuzebnosci gruntowej odpowiadajacej tresci stuzebnosci prze-
sylu”. W kontekscie przedstawionych w niniejszej pracy rozwazan dotyczacych wykony-
wania decyzji wywlaszczeniowej nie sposéb nie zgodzi¢ si¢ z teza Sadu Najwyzszego.

Podobna do wspominanego pytania prawnego tres¢ mialy pytania skierowane przez
Sad Rejonowy w Grudziadzu. Pierwsze z nich, zawarte w postanowieniu z 9 pazdzier-
nika 2013 r.%, jest utrzymane w podobnym tonie oraz nawigzuje do pytania Sagdu Okre-
gowego we Wroclawiu. Zawiera réwniez szczegélows krytyke linii orzeczniczej Sadu
Najwyzszego. Wazne twierdzenie Sad Rejonowy przedstawil natomiast, oceniajac reper-

kusje przytoczonego orzecznictwa:

Na kanwie takiego orzecznictwa zaklady energetyczne lawinowo wnosza o stwier-
dzenie zasiedzenia stuzebnoéci gruntowych o tresci odpowiadajacej stuzebnosci
przesylu, zwigzanych z liniami energetycznymi budowanymi po II wojnie $wia-

towej, w poprzednim systemie ustrojowym, w ramach obrony przed roszczeniami

26 Ibidem, s. 6 wraz ze wskazanym orzecznictwem Trybunatu Konstytucyjnego.

27 Uchwata SN 7 sedziéw z dnia 8 kwietnia 2014 1., sygn. akt IIT CZP 87/13.

28 Postanowienie TK z dnia 17 lipca 2014 r., sygn. akt P 28/13, s. 8.

29 Postanowienie SR w Grudziadzu z dnia 9 pazdziernika 2013 r., sygn. akt I Ns 638/13.
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whascicieli nieruchomosci, domagajacymi si¢ wynagrodzeri za korzystanie z tych

nieruchomosci®.

Cytowany fragment wskazuje, jak wazka spolecznie sprawg s3 roszczenia wlascicie-
li gruntéw w kontekscie faktu wspétkorzystania z ich gruntéw przez przedsigbiorcéw
przesylowych. Konkluzjg rzeczonego pytania prawnego jest natomiast stwierdzenie, ze
tak uksztaltowana linia orzecznicza nie moze by¢ akceptowana w $wietle konstytucyjne;
ochrony prawa wlasnosci. Trybunal Konstytucyjny po rozpoznaniu pytania prawnego
postanowil ponownie umorzy¢ postepowanie ze wzgledu na niedopuszczalno$é wydania
wyroku. Uzasadniajac te decyzje, dobitnie wskazal:

Trybunat Konstytucyjny, zestawiajac uzasadnienie pytania prawnego z analizg
orzecznictwa Sadu Najwyzszego, stwierdzil, ze pytanie prawne w istocie jest skie-
rowane przeciwko procesowi wykladni, a nadto wyktadnia, co do ktérej sad powzial
watpliwosci, dotyczy szeregu zagadnieni szczegélowych, nasuwajacych si¢ na tle réz-

nych stanéw faktycznych®.

Ponownie wskazal tez na niespelnienie przez pytanie prawne przestanek przedmio-

towej i funkcjonalnej*.

Sprawa zawisla przed Trybunalem —
pytanie prawne P 10/16

Najnowsze pytanie prawne Sadu Rejonowego w Grudziagdzu z dnia 1 kwietnia 2016 r.*
uwzglednito postanowienie zapadle w sprawie zainicjowanej pytaniem prawnym SO we
Wroctawiu — w tresci pytania wskazano, ze dotyczy ono przepiséw art. 292 k.c. ,stosowa-
ny w zwigzku z art. 285 § 11 2 k.c., rozumiany w ten sposéb, ze umozliwial nabycie przed
wejéciem w zycie art. 305 1-305 4 k.c. w drodze zasiedzenia stuzebnosci gruntowej od-
powiadajacej trescig stuzebnosci przesylu przez przedsiebiorce przesylowego lub Skarb
Paristwa, w sytuacji, w ktorej nie wydano decyzji na podstawie art. 35 ust. 1 u.z.t.w.n.”*
W ten sposob sad kierujacy pytanie chcial uniknaé decyzji o umorzeniu postepowania,
podjetej analogicznie jak w obu omawianych wyzej sprawach. W uzasadnieniu decyzji

o skierowaniu pytania do Trybunatu Konstytucyjnego dokladnie przedstawiony zostal

30 Ihidem,s.5—6.

31 Postanowienie TK z dnia 9 pazdziernika 2013 r., sygn. akt P 47/13.

32 Ibidem.

33 Postanowienie SR w Grudzigdzu z dnia 1 kwietnia 2016 r., sygn. akt I Ns 1843/15.
34 Ibidem.
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rozwdj orzecznictwa ze wskazaniem na prawotwérezy charakter wyktadni oraz jednolite
przyjmowanie przez sady powszechne interpretacji, ktéra postuzyt si¢ Sad Najwyzszy.
Odniést si¢ on takze do faktu umorzenia postepowania w dwéch poprzednich spra-
wach, w ktérych pytania prawne dotyczyly przepiséw regulujacych stuzebnos¢ przesytu.
Argumentacja zamieszczona w wydanym postanowieniu w sposéb kompleksowy pod-
sumowala spor dotyczacy sluzebnosci gruntowej o tresci przesytu — sad pytajacy po kolei
podaje w watpliwos¢ proces wykltadni Sadu Najwyzszego, mozliwos¢ ztamania przez
niego zasady numerus clausus ograniczonych praw rzeczowych, niezgodnos¢ takiego ro-
zumienia poszczegélnych przepiséw z poszczegélnymi zasadami oraz przepisami Kon-
stytucji RP oraz przedstawia wplyw, jaki na orzeczenie w sprawie, ktéra stala si¢ kanwg
pytania prawnego, bedzie miato orzeczenie Trybunatu Konstytucyjnego. Trybunat nie
wydal jeszcze orzeczenia w rzeczonej sprawie — zostala zarejestrowana ona pod sygna-
turg P 10/16.

Rozwazajac mozliwe postgpowanie Trybunalu we wskazanej sprawie, w pierwszej
kolejnosci mozna postawi¢ pytanie, czy jej rozpatrzenie merytoryczne jest dopuszczal-
ne. Do§¢ prawdopodobne jest odrzucenie przez Trybunal pytania prawnego jako nie-
dopuszczalnego, podobnie jak w poprzednich sprawach, z powodu stwierdzenia braku
przestanki przedmiotowe;j. Jest to jednak stanowisko, z ktérym mozna polemizowac.
Wiatpliwosci budzi uznanie przez Trybunal w wyrokach braku jednolitej wyktadni.
Uchwata Sadu Najwyzszego z 8 kwietnia 2014 r., wskazana w sprawie P 28/13, rozréznia
wspotkorzystanie z nieruchomosci, na ktérej posadowione zostaly urzadzenia przesy-
towe przez przedsiebiorce przesylowego, wynikajace z decyzji administracyjnej z do-
mniemanym posiadaniem stuzebnosci gruntowej o tresci stuzebnosci przesytu (z uwagi
na brak animus po stronie przedsiebiorcy — nie mégt wszak wyrazaé checi zachowania
dla siebie prawa, ktére nie obowigzywato). Teza ta nie przeczy dotychczasowej wyktadni
Sadu Najwyzszego, gdyz pytanie skierowane przez Sad Okregowy we Wroctawiu doty-
czylo rozumienia przepiséw prawa cywilnego w zakresie mozliwosci zasiadywania stu-
zebnosci gruntowej o tresci stuzebnosci przesytu. W tym kontekscie rozréznienie posia-
dania wynikajacego z tytulu prawnego w postaci decyzji administracyjnej z posiadaniem
prowadzacym do zasiedzenia nie stanowi przyktadu wyktadni, ktéra przerywa jednolite
orzecznictwo Sadu Najwyzszego.

Ponadto wydaje si¢, ze we wskazanym przypadku Trybunal mégtby wyda¢ wyrok
zakresowy. W tej sytuacji nie orzekalby wobec normy prawnej wytworzonej w wyniku
wykladni, lecz o przepisach, na podstawie ktérych Sad Najwyzszy dopuscil funkcjono-
wanie stuzebnosci gruntowej o tresci stuzebnosci przesylu oraz zasiadywanie stuzebnosci
przesylu przed jej ustanowieniem.

W orzeczeniu zakresowym Trybunal Konstytucyjny stwierdza zgodno$é przepisu

z konstytucja, gdy wobec wielu mozliwych drég interpretacii tylko jedna moze zostaé
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uznana za zgodng z konstytucja®. Niedawnym przyktadem orzeczenia byt wyrok z dnia
3 grudnia 2015 r. (sygn. akt K 34/15) w sprawie wniosku o zbadanie zgodnosci z konsty-
tucja ustawy o Trybunale Konstytucyjnym z dnia 25 czerwcea 2015 r., w ktérym Trybu-
nal uznal, ze art. 21 ust. 1 badanej ustawy, rozumiany w sposéb inny niz przewidujacy
obowigzek prezydenta Rzeczypospolitej Polskiej niezwlocznego odebrania §lubowania
od s¢dziego Trybunalu wybranego przez Sejm, jest niezgodny z art. 194 ust. 1 konsty-
tucji. Istotne dla orzeczen tego typu jest rozréznienie oceny przepisu od oceny normy.
Orzeczenie zakresowe podejmowane jest w przypadku, gdy istnieja drogi wyktadni pro-
wadzace do wyinterpretowania z przepisu odmiennych norm, ktére stosowane s przez
organy panstwa. W orzeczeniu zakresowym Trybunal stwierdza niezgodnos¢ z konsty-
tucja przepisu w kazdym innym rozumieniu niz wskazane przez Trybunal.

W odniesieniu do stuzebnosci gruntowej o tresci stuzebnosci przesytu Trybunat
moglby oceniaé konstytucyjnosé przepiséw rozumianych w ten sposéb, ze dopuszczaja
mozliwo$¢ wyinterpretowania z nich tego rodzaju konstrukcji. W odniesieniu do stuzeb-
nosci przesytu Trybunal powinien oceni¢ konstytucyjnosé normy dopuszczajacej zasia-
dywanie instytucji powstalej w wyniku pawotworczej wyktadni oraz charakteryzujacej
sie cechami instytucji wprowadzonej do polskiego systemu dopiero nowelizacja Kodeksu
cywilnego z 30 maja 2008 r.

Pierwszym zagadnieniem, ktérego konstytucyjno$é mozna podaé w watpliwosé, jest
wyinterpretowanie stuzebnosci gruntowej o tresci stuzebnosci przesyltu, zaréwno w za-
kresie procedury jej ustanowienia, jak i samej konstrukcji. Elementem tego problemu
sa zarébwno sama konstrukeja, jako ograniczenie prawa wlasnosci, jak i sposéb jej usta-
nowienia. Konstrukcja stuzebnosci gruntowej o tresci stuzebnosci przesytu budzi istot-
ne watpliwosci zwigzane z niespelnieniem definicji stuzebnodci gruntowej z przepisu
art. 285 § 2 k.c. Sad Najwyzszy w uchwale z 7 pazdziernika 2008 r. wykreowal instytucje
stuzebnosci gruntowej o tresci stuzebnosci przesytu®. Nastapito to juz po wprowadzeniu
do Kodeksu cywilnego instytucji stuzebnosci przesytu — Sad Najwyzszy, faczac cechy
dwoch typéw stuzebnosci znanych prawu polskiemu, stworzyl ,konstrukcje hybrydo-
wg". W efekcie tego nastapilo ustanowienie nowego ograniczonego prawa rzeczowego
w sposéb przetamujacy zasade numerus clausus ograniczonych praw rzeczowych.

Jak wskazano wezesniej, Sad zastosowal wyktadni¢ prawotwércza, tworzaca nowe
ograniczone prawo rzeczowe, mimo obowigzujacej w odniesieniu do nich zasady 7u-
merus clausus ograniczonych praw rzeczowych. Dziatanie takie w ramach zamknigtego
katalogu Zrédet prawa nie jest dopuszczalne. Polski system, nalezacy do rodziny syste-
méw prawa kontynentalnego, nie dopuszcza ustanawiania norm w drodze prawotwor-

czych orzeczen organéw sadowych. Musi to budzi¢ sprzeciw szczegélnie wtedy, gdy

35 Wyrok TK z dnia 8 maja 2000 r., sygn. akt SK 22/99.
36 Uchwata SN z dnia 7 pazdziernika 2008 r., sygn. akt III CZP 89/08.
37 B. Rakoczy, Zasiedzenie stuzebnosci przesyfu, Warszawa 2014, s. 32-33.
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ustanowiona norma stanowi ograniczenie jednego z konstytucyjnych chronionych praw
i wolnosci, co jest drugim aspektem tego problemu.

Zgodnie z art. 64 ust. 3: ,Wlasnos¢ moze by¢ ograniczona tylko w drodze ustawy i tyl-
ko w zakresie, w jakim nie narusza ona istoty prawa wlasnosci”. Nalezy jednak podkresli¢,
ze nie jest to lex specialis wzgledem warunkéw ograniczen praw i wolnosci wskazanych
w art. 31 ust. 3%. W zwiazku z tym wprowadzenie dodatkowych przestanek ograniczen
wlasnosci w art. 64 nie wylacza koniecznosdci stosowania normy zawartej w przepisie
art. 31 ust. 3*. Wskazanie warunku wprowadzania ograniczen wylacznie w ustawie pod-
kresla wylacznos¢ ustawy w zakresie ograniczen wlasnosci i sprawia, ze nalezy ,do tej
zasady podchodzi¢ bardziej restrykeyjnie niz w przypadku pozostatych praw i wolnosci,
gdzie dopuszczalne jest doprecyzowywanie ograniczen w rozporzadzeniu. W przypad-
ku ochrony wlasnosci mozliwos¢ i tak waskiej delegacji do doprecyzowania ograniczen
w rozporzadzeniu jest ograniczona”. W art. 64 ust. 3 nie wskazano wartosci, ze wzgledu
na ktére mozliwe jest ograniczanie wlasnosci. W zwigzku z tym mozliwe jest to tylko
ze wzgledu na wartoéci wskazane w art. 31 ust. 3. Ograniczajac wlasnos¢, prawodawca
musi uwzgledni¢ zaréwno wymogi zawarte w art. 64 ust. 3, jak i w art. 31 ust. 3. Ochrona
wlasnosci wskazana jest nie tylko jako jeden z elementéw systemu ochrony praw i wol-
noéci, ale takze jako zasada ustrojowa w art. 21. Do elementéw konstytucyjnego pojecia
prawa wlasnosci naleza: mozliwo$¢ korzystania, pobierania pozytkéw™, a takze zbycia
przedmiotu wiasnosci*. Dopuszczalne ograniczenia nie moga mieé charakteru ukrytego
wywlaszczenia®.

Posadowienie urzadzen przesylowych powoduje umniejszenie wartosci nieruchomo-
$ci, co obniza jej przydatnos¢ w kontekscie mozliwosci zbycia. Zostaje wlasciwie wyla-
czona mozliwos¢ korzystania z wlasnosci na przestrzeni zajmowanej bezposrednio przez
urzadzenia, a na przestrzeni tzw. pasa stuzebnosci, skladajacego si¢ z pasa technologicz-
nego i strefy ochronnej, mozliwo$¢ ta zostaje w sposéb istotny ograniczona: nie mozna
tam posadowi¢ jakichkolwiek zabudowan ani przeprowadza¢ nasadzen wigkszych krze-
wéw i drzew. W przypadku gazociagéw i rurociagéw wiaze si¢ to z zakazem utwardza-
nia powierzchni, a zatem uniemozliwia budowe parkingu czy chodnika. W zaleznosci
od miejsca posadowienia urzadzen ($rodek, granica dziatki, na skos) wiasciciel spotyka

utrudnienia w korzystaniu z nieruchomosdci Zgodnie Z jej przeznaczeniem — czy jest

38 Wyrok TK z dnia 12 stycznia 1999 r., sygn.akt P 2/98; wyrok TK z dnia 25 maja 1999 r., sygn.
akt SK 9/98.

39 Wyrok TK z dnia 12 stycznia 1999 ., sygn. akt P 2/98.

40 Wyrok TK z dnia 11 maja 1999 r., sygn. akt K 13/98; wyrok TK 7z dnia 12 stycznia 2000 r., sygn.
akt P 11/98; SK 9/98.

41 Wyrok TK z dnia 30 pazdziernika 2001 r., sygn. akt K 33/00; wyrok TK z dnia 18 marca 2010 r.,
sygn. akt K8/08.

42 Wyrok TK z dnia 8 pazdziernika 2007 ., sygn. akt K 20/07.
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to dziatka zaklasyfikowana jako rolna, budowalna, czy inwestycyjna. Z posadowieniem
urzadzen przesylowych wiaze si¢ takze koniecznos¢ znoszenia wkraczania na teren nie-
ruchomosci pracownikéw przedsiebiorcy dokonujacych modernizacji, konserwacji, na-
prawy awarii, réwniez wjazdu ciezkiego sprzetu. Ponadto urzadzenia moga wywolywaé
negatywne skutki w rodzaju tworzenia pél magnetycznych, wywierajacych wplyw na
zdrowie ludzi i zwierzat, oraz funkcjonowania réznorodnych urzadzen. Reasumujac,
wystepowanie na dzialce stuzebnosci przesytu prowadzi do ograniczenia mozliwosci ko-
rzystania z wlasnosci. Posadowienie urzadzen przesylowych powoduje takze obnizenie
warto$ci rynkowej dzialek. W tej sytuacji dopuszczenie przez Sad Najwyzszy zasiedze-
nia stuzebnosci gruntowej o tresci stuzebnosci przesyltu trzeba rozpatrywaé w kontekscie
ograniczenia prawa wlasnosci.

Nalezy postawi¢ pytanie, czy ograniczenia wprowadzone de facto przez Sad Najwyz-
szy sa dopuszczalne. Stanowienie stuzebnosci gruntowej o tresci stuzebnosci przesytu
budzi watpliwosci juz na etapie analizy przestanki formalnej — ustawowego wymogu
ograniczen. Watpliwe jest, by norma powstata w wyniku wyktadni prawotworcezej Sadu
Najwyzszego ten wymdg spelniata. Ograniczenia musza wynikaé¢ z wyraznie sformu-
towanych przepiséw ustawowych i zakazane jest opieranie ich na domniemaniu®. Nie
ulega watpliwosci, ze w przypadku stuzebnosci przesyltu istnieje dobro publiczne uza-
sadniajgce takie ograniczenie. Dalej nalezy postawi¢ pytanie o spelnienie testu propor-
cjonalnosci, a zatem: 1) kwestie efektywnosci ograniczen — czy faktycznie regulacja pro-
wadzi do zamierzonych skutkéw, 2) czy jest niezbedna dla ochrony interesu publicznego,
3) czy jej efekty sa proporcjonalne do nalozonych cigzaréw*. Posadowienie urzadzen
przesylowych z pewnoscig spetnia wymdég 1) i 2) — posadowienie urzadzen przesyto-
wych faktycznie pozwala na przekazywanie energii elektrycznej, wody czy gazu innym
gospodarstwom domowym, spelniajagc w ten sposéb cel spoleczny. Jest rozwigzaniem
niezb¢dnym, jedynym dla realizacji zamierzonego celu. Watpliwosci powstaja, gdy cho-
dzi o proporcjonalno$¢ naktadéw do obciazeni. Przepisy powinny by¢ tak skonstruowane,
by realizujac cel regulacji, ogranicza¢ prawa i wolnoséci w sposéb jak najmniej dotkliwy®.
Wprowadzenie konstrukeji stuzebnosci gruntowej o tresci stuzebnosci przesylu nie mia-
to charakteru ustawowego. Ponadto ograniczenie, w wielu sytuacjach niedopuszczajace
mozliwosci uzyskania odszkodowania za utracong wartos¢ wlasnosci, wydaje si¢ nad-
mierne. Ze wzgledu na dopuszczenie wstecznego obowigzywania konstrukcja ta moze
prowadzi¢ do ograniczenia wlasnosci przybierajacego znamiona wywlaszczenia, w zaden

sposéb nierekompensowanego, podczas gdy zasada jest odplatnosé stuzebnosci.

43 Uchwata TK z dnia 2 marca 1994 r., sygn. akt W 3/93.
44 Wyrok TK z dnia 12 stycznia kwietnia 2000 r., P 11/98.
45 Wyrok TK z dnia 21 kwietnia 2004 r., sygn. akt K 33/03.
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Drugim gléwnym problemem, do jakiego warto by odniést si¢ Trybunal Konstytucyj-
ny, sa zagadnienia zwigzane z zasiedzeniem sluzebnosci gruntowej o tresci stuzebnosci
przesylu. Zasiedzenie jest mozliwe na prawach rzeczowych, wobec ktérych obowigzu-
je zasada kodeksowego numerus clasus. Powstaje zatem pytanie, czy mozna zasiadywaé
prawo, ktére ustawodawca skonstruuje dopiero w przysziosci. Sad Najwyzszy, tworzac
droga wykladni ,stuzebno$¢ gruntows o tresci stuzebnosci przesytu”, unikngt orzekania
wprost o zasiedzeniu stuzebnosci przesytu, co w sposéb jawny godzitoby w zasade za-
kazu retroaktywnosci norm prawnych. Zdaniem Trybunatu, do zdarzen ciaglych, ktére
rozpoczely sie w przesztosci i trwaja w momencie ustanowienia normy tylko w odnie-
sieniu do tej ich czesci®, ktéra ma miejsce juz po wprowadzeniu przepisu do syste-
mu prawnego, mozna stosowaé prawo nowe. Przekladajac to na analizowany przypa-
dek, przepisy dotyczace stuzebnosci przesylu — a wiec w konsekwencji takze mozliwosé
jej zasiedzenia, ktéra pojawia si¢ w momencie, gdy dane prawo zaczyna obowigzywaé
w systemie prawnym — powinny by¢ stosowane od chwili pojawienia si¢ stuzebnosci
przesylu w systemie prawnym. Zaréwno po stronie przedsigbiorcy, jak i wlasciciela wy-
stepowal brak swiadomosci zasiadywania stuzebnosci. Uzycie w tym przypadku zasady
ignoratia iuris nocet godzitoby w zasade zaufania do paristwa i stanowionego przez niego
prawa — trudno wymaga¢ od racjonalnego i dobrze poinformowanego podmiotu, co do
ktérego przyjmujemy, ze zna zamkniety system zrédel prawa w Polsce, by sledzit wy-
roki organéw sadowych, nawet Sadu Najwyzszego, w oczekiwaniu, ze moze pojawié sie
norma majgca istotny wplyw na jego sytuacje prawng. W szczegdlnosci zas ograniczenie
konstytucyjnego prawa w sposob, ktéry budzi watpliwosci co do zgodnosci z zasadg Jex
retro non agit nie wydaje si¢ wlasciwe. Szczegélnego znaczenia nabiera tu historyczny
kontekst ochrony wlasnosci. Podkreslenie znaczenia wlasnosci dla ustroju Rzeczypo-
spolitej Polskiej, a takze wskazanie jej jako jednego z filaréw ustroju gospodarczego,
jest wyraznym odcigciem si¢ od czaséw, ,gdy podstawowe wolnosci i prawa czlowieka
byly w naszej Ojczyznie famane”. Prawem, ktére w szczegélnosci byto w PRL famane,
bylo wlasnie prawo wlasnosci. Stad niezwykle stanowczo podkresla si¢ w konstytucji
RP 7z 1997 r. jego znaczenie i ochrong. Posadawianie urzadzen przesylowych w okresie
PRL-u nastepowalto wielokrotnie z naruszeniem prawa. W tym kontekscie dokonana
przez Sad Najwyzszy de facto prawna konwalidacja nielegalnych posadowien urzadzen
przesytowych uderza w aksjologie systemu konstytucyjnego. Mozna tu dostrzec kolizje
z zasadami przyzwoitej legislacji. Trudno sobie wyobrazi¢, by zasady te, dotyczace sta-
nowienia wszystkich przepiséw, nie miaty znajdowac zastosowania w materii tak istot-
nej jak ograniczenia praw i wolnosci. Przyjeta konstrukeja budzi powazne watpliwosci

w kontekscie podejscia Trybunatu Konstytucyjnego do problemu retroaktywnosci norm.

46 Wyrok TK z dnia 31 marca 1998 r., sygn. akt K 24/97.
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Zakonczenie

Trybunat jest kompetentny, aby zaja¢ si¢ przedmiotowsa sprawa, majac do zrealizowania
tego co najmniej dwie drogi. Po pierwsze, watpliwosci budzi teza o braku spéjnej linii
orzeczniczej Sadu Najwyzszego. Orzeczenie majace by¢ podstaws tej tezy w istocie do-
tyczy innego aspektu problemu, ktérego konstytucyjnosci si¢ nie kwestionuje. Po drugie,
mozliwe jest wydanie wyroku zakresowego dotyczacego przepiséw Kodeksu cywilnego
be¢dacych podstawg wydawanych wyrokéw (a zatem art. 292 w zw. z art. 285 § 11 2 k.c.
w zakresie, w jakim umozliwia przed wejsciem w zycie art. 305'-305* k.c., tj. przed dniem
3 sierpnia 2008 r., stwierdzenie zasiedzenia stuzebnosci gruntowej o tresci stuzebno-
$ci przesytu). Reasumujac, mozliwa jest rewizja stanowiska Trybunatu Konstytucyjnego
w tym zakresie. Nalezy zauwazy¢, ze analizowana kwestia cechuje si¢ duza doniosto-
$cig spoleczng i aktualnoscig. Merytoryczne rozpatrzenie sprawy przez Trybunat bedzie
mialo istotny wplyw na wiele spraw zawistych w polskich sadach. W przypadku stwier-
dzenia niekonstytucyjnosci czy to mozliwosci wyinterpretowania przez Sad Najwyzszy
stuzebnosci gruntowej, czy mozliwosci zasiadywania stuzebnosci gruntowej przed jej
ustanowieniem, mozna spodziewac¢ si¢ licznych pozwéw wlascicieli gruntéw, na ktérych
nielegalnie posadowiono urzadzenia., z zadaniami odszkodowawczymi wobec przedsie-
biorcéw przesytowych.
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SUMMARY
Ground servitude of transmission as a constitutional problem

The aim of the study is to analyse the institution of civil law — transmission servitu-
de and its understanding by the Highest Court of the Republic of Poland, shown in
the jurisdiction of that Court. The authors study each judgment of the Highest Court,
which present the Court’s understanding of that institution. The rulings are subject to
constitutional control. The courts of law in Poland issued a couple of legal questions to
the Polish Constitutional Tribunal, in which the courts inquired if this understanding
of transmission servitude is compatible with the constitution. The authors describe the

consequences of the Tribunal’s in the context of the Constitution of Republic of Poland.
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SYLWIA STRYJKOWSKA

Problematyka ochrony dziedzictwa kulturowego
w dzialalnoéci miedzynarodowych trybunaléw karnych

Wprowadzenie

Emer de Vattel — XVII-wieczny klasyk prawa miedzynarodowego — w swoim dziele
zatytulowanym Prawo narodéw lub zasady prawa naturalnego pisal: ,z jakiejkolwiek
przyczyny kraj zostal zniszczony, to budynki, ktére nie tworza potegi wroga, takie jak
$wigtynie, nagrobki, gmachy publiczne, wszelkie dzieta odznaczajace si¢ swym pigknem,
powinny by¢ oszczedzone™. Ponad dwa i pél wieku pézniej spolecznos¢ miedzynaro-
dowa zgodnie powtarza, ze dobrom kultury nalezy si¢ ochrona i w interesie ogétu jest
zachowanie ich w jak najlepszym stanie. Przekonanie to znajduje potwierdzenie w licz-
nych aktach prawnych uchwalonych zaréwno na poziomie krajowym, jak i regionalnym
oraz miedzynarodowym. Dlaczego wigc, mimo wydawac by si¢ mogto kompleksowej re-
gulacji zagadnienia ochrony débr kultury, nieustannie mamy do czynienia z niszczeniem
kulturowego dorobku na masows wrecz skalg?

Biezace wydarzenia dobitnie dowodza nieskutecznosci prawnych regulacji. Ich nie-
efektywno$¢ obnaza w szczegélnosci kulturalna tragedia, z ktéra mierzg si¢ dzi§ Syria
i Irak. Casus ten nie jest bynajmniej odosobniony. Historia zna liczne przypadki, w kt6-
rych prawo nie zdotalo zapobiec ,kulturalnej katastrofie”. Strat poniesionych w trak-
cie dwéch wojen $wiatowych nie powstrzymaly konwencje haskie, ktérych celem bylo
zapobiezenie niszczycielskim skutkom dziatan zbrojnych? Schylek XX oraz poczatek
XXI wieku réwniez nie byty dla débr kultury faskawe. Ogrom zniszczen towarzyszacych

konfliktowi jugostowianskiemu, destrukcja posagéw Buddy w Bamianie (Afganistan),

1 E. Vattel, Prawo narodéw, czyli zasady prawa naturalnego zastosowane do postgpowania i spraw
narodow i monarchow, t. 2, Warszawa 1958, s. 170.

2 Problematyce ochrony débr kultury poswigcona byta w szczegélnosci Konwencja dotyczaca
praw i zwyczajéw wojny ladowej. Zobowigzywata ona do oszczedzenia obiektéw przedstawia-
jacych wartoé¢ kulturalng w przypadku oble¢zenia i bombardowania (art. 27), wprowadzajaca
zakaz zajmowania, niszczenia i profanacji obiektéw tego rodzaju (art. 56) oraz zakaz rabunku

(art. 47). Tekst Konwencji: Dz.U. 1927 nr 21 poz. 161.
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agresja islamskich fundamentalistéw w Timbuktu (Mali) czy masowe niszczenie skar-
béw kultury w Iraku i Syrii dowodza, ze nawet pézniejsze, bardziej szczegélowe regu-
lacje nie gwarantuja dziedzictwu kulturowemu bezpieczenistwa®. Nieskuteczno$¢ instru-
mentarium prawnego dostrzega sama Dyrektor Generalna UNESCO — Irina Bokova,
wedlug ktérej w dobie rozwoju $wiata prawo nie jest tak szybkie jak rakiety*. Oznacza to,
ze migdzynarodowa wspdlnota stoi dzi$ przed nie lada wyzwaniem. By mu sprostaé, ko-
nieczne jest umieszczenie problematyki ochrony dziedzictwa kulturowego w szerszym
kontekscie bezpieczenistwa migdzynarodowego. Wydaje sie, ze realizacja tego postulatu
jest mozliwa dzigki polozeniu akcentu na role miedzynarodowego prawa karnego i na
egzekwowang w jego ramach odpowiedzialno$¢ indywidualnych jednostek®. Urzeczy-

3 Do najwazniejszych uniwersalnych aktéw prawnych z zakresu ochrony débr kultury nalezy
zaliczy¢ Konwencje o ochronie débr kulturalnych w razie konfliktu zbrojnego z 1954 r. (Dz.U.
1957 nr 46 poz. 212), Konwencje dotyczaca srodkéw zmierzajacych do zakazu i zapobiegania
nielegalnemu przywozowi, wywozowi i przenoszeniu wlasnosci débr kultury z 1970 r. (Dz.U.
1974 nr 20 poz. 160) oraz Konwencj¢ w sprawie ochrony §wiatowego dziedzictwa kulturalnego
i naturalnego z 1972 r. (Dz.U. 1976 nr 32 poz. 190).

4 1. Bokova, Culture in the Cross Hairs,,/The New York Times”z 2.12.2012 r., http://www.nytimes.
com/2012/12/03/opinion/global/cultural-sites-must-be-protected.html [dostep: 4.02.2016].

5 Potrzebe karania czynéw przestgpezych skierowanych przeciwko dobrom kultury dostrzezono
juz znacznie wezesniej. W projekceie deklaracji migdzynarodowej dotyczacej praw i zwyczajéw
wojny (powszechnie nazywanym deklaracja brukselska) z 1874 r. czytamy: ,Wszelkie zajecie,
zniszczenie lub rozmyslne zbezezeszezenie [...] zabytkéw historycznych, dziet sztuki i nauki
powinno by¢ scigane przez wiasciwe wiadze” (tekst deklaracji: S. Nahlik, Migdzynarodowa
ochrona dobr kulturalnych. Zbior tekstow, Warszawa 1962,'5.109). Podobnie na mocy art. 56 kon-
wengcji haskiej dotyczacej praw i zwyczajéw wojny ladowej: ,,Wszelkie zajecie, zniszczenie lub
rozmyélna profanacja [...] pomnikéw historycznych, dziet sztuki i nauki, s3 zabronione i winny
by¢ karane”. Konwencja haska o ochronie débr kulturalnych w razie konfliktu zbrojnego z 1954
r.idzie jeszcze dalej. Mozna zaryzykowa¢ stwierdzenie, ze jej art. 28 wprowadza nawet koncep-
cje jurysdykeji uniwersalnej. Stanowi on bowiem, ze , Wysokie Umawiajace si¢ Strony zobowia-
zujg si¢ powziag¢ w ramach swoich systeméw prawa karnego wszelkie konieczne srodki, azeby
osoby, ktére dopuscily si¢ naruszenia niniejszej Konwencji lub nakazaty jej naruszenie, byty bez
wzgledu na swoje obywatelstwo $cigane i dosiggniete sankcjami badz karnymi, badz dyscypli-
narnymi”. Mozliwos¢ nalozenia sankcji na sprawcéw przestepstw przeciwko dobrom kultury
wynika réwniez z I Protokotu dodatkowego do konwencji genewskich z 1949 r. Na mocy art.
85 ust. 4 pkt d) ,kierowanie atakéw przeciwko pomnikom historycznym, dzietom sztuki lub
miejscom kultu religijnego wyraznie rozpoznanym, ktére stanowig dziedzictwo kulturalne lub
duchowe narodéw i ktérym przyznana zostala szczegélna ochrona na mocy odrebnego porozu-
mienia, na przyktad w ramach uprawnionej organizacji miedzynarodowej, powodujacych przez
to ich zniszczenie na duza skale, gdy brak dowodu, Ze strona przeciwna naruszyla artykut 53
punkt (b), i gdy te pomniki historyczne, dziela sztuki i miejsca kultu religijnego nie sg potozo-
ne w bezposredniej bliskosci celéw wojskowych, stanowi zbrodni¢ wojenna, za ktéra sprawca,
niezaleznie od jego obywatelstwa i miejsca popelnienia zbrodni, bedzie ponosit odpowiedzial-
no$¢” (tekst protokotu: Dz.U. 1992 nr 41 poz. 175, zalacznik). Jeszcze bardziej precyzyjne sa
postanowienia art. 15 Drugiego Protokolu do Konwencji o ochronie débr kulturalnych w razie
konfliktu zbrojnego. Okreslono w nim bowiem, jakie konkretnie czyny stanowia powazne na-
ruszenie Protokotu i tym samym mogg stanowi¢ podstawe odpowiedzialnosci karnej. Zgodnie
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wistnienie idei penalizacji szkéd wyrzadzonych w dorobku kulturowym narodéw moz-
liwe jest wspélczesnie dzigki istnieniu Miedzynarodowego Trybunatu Karnego (MTK),
na forum ktérego najbardziej barbarzyriskie zbrodnie sg nie tylko moralnie potepiane,

ale takze konsekwentnie Scigane, a ich sprawcy sprawiedliwie karani®.

Penalizacja bezprawnych dzialan
wymierzonych w dziedzictwo kulturowe

Postepowanie przed Miedzynarodowym Trybunalem Wojskowym

Paristwa przekonane o ponadnarodowej wartosci débr kultury i kolektywnym inte-
resie w ich zachowaniu juz dawniej podejmowaly wysitki zmierzajace do penalizacji
czynéw przestepczych wymierzonych w dziedzictwo kulturowe. Pierwsza w historii
proba egzekwowania miedzynarodowego prawa humanitarnego dotyczacego ochrony
débr kultury byt proces przed Miedzynarodowym Trybunatem Wojskowym w Norym-
berdze (MTW). Podczas IT wojny §wiatowej catkowicie ignorowano nawet najbardziej
podstawowe normy prawa mi¢dzynarodowego, w tym te nakazujace uprzywilejowane
traktowanie débr kultury. Skala popetnionych wéwezas zbrodni nie pozwalala watpié, ze
za kazdy akt barbarzynstwa zbrodniarze wojenni muszg zosta¢ pociggnieci do odpowie-
dzialnosci. Jurysdykcja MTW w zakresie czynéw przestepczych skierowanych przeciw-
ko dobrom kultury (tj. zbrodni wojennych) wynikata z art. 6 lit. b Karty Migdzynarodo-
wego Trybunalu Wojskowego, zgodnie z ktérym: ,Pogwalcenia takie beda obejmowaty,
nie ograniczajac si¢ jednak do nich: [...] grabiez mienia publicznego lub prywatnego,
zbyteczne niszczenie miast, miasteczek lub wsi oraz pustoszenie kraju nie usprawiedli-

wione koniecznoscig wojskowa™. Zarzuty na podstawie wspomnianego artykulu usly-

ze wskazanym przepisem: ,1. Kazda osoba popelnia przestepstwo w rozumieniu niniejszego
protokolu, jezeli celowo i z naruszeniem konwencji lub niniejszego protokolu dopuszcza si¢
ktéregokolwiek z nastepujacych czynéw: a) czyni celem ataku dobro kulturalne objete ochrong
wzmocniona; b) wykorzystuje dobro kulturalne objete ochrong wzmocniong lub jego najblizsze
otoczenie do wsparcia dziatan wojskowych; c) powoduje rozlegte zniszczenia lub zawtaszcza
dobro kulturalne objete ochrong na mocy konwencgji lub niniejszego protokotu; d) czyni dobro
kulturalne objete ochrong na mocy konwencji i niniejszego protokotu celem ataku; ¢) dokonuje
kradziezy, rabunku lub przywlaszczenia badz popetnia akty wandalizmu skierowane przeciwko
dobrom kulturalnym objetym ochrong na mocy konwencji. 2. Kazda ze Stron podejmie takie
kroki, jakie moga by¢ niezbedne, aby w ramach prawa krajowego zostaly uznane za przestep-
Stwo czyny uznane za przestepstwo na mocy niniejszego artykutu i aby przestepstwa takie pod-
legaty odpowiednim karom. Czyniac to, kazda ze Stron bedzie postepowac zgodnie z ogélnymi
zasadami prawa i prawa mi¢dzynarodowego, w tym z normami rozszerzajacymi indywidualng
odpowiedzialno$¢ karng na osoby inne niz te, ktére bezposrednio popetnity dany czyn” (tekst
protokotu: Dz.U. 2012 poz. 248).

6 J. Izydorczyk, P. Wilinski, Migdzynarodowy Trybunat Karny: powstanie, organizacja, jurysdykcja,
Akty prawne, Krakéw 2004, s. 18-19.

7 Tekst Karty Miedzynarodowego Trybunatu Wojskowego: Dz.U. 1947 nr 63 poz. 367.
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szeli m.in. Hermann Goering — sadzony za liczne akty grabiezcze, wlasciciel prywatnej
kolekgji sztuki oraz Alfred Rosenberg — szef planowo przeprowadzonej akeji grabiezczej,
kierownik sztabu operacyjnego Einsatzstab Rosenberg, zajmujacego si¢ rabunkiem dziet
sztuki w okupowanych krajach Europy®. Z oczywistych wzgledéw figurujace w rejestrze
win zarzuty dotyczgce burzenia miast i grabiezy dziet sztuki stanowily jedynie fragment
obszernych aktéw oskarzenia. Nalezy jednak podkresli¢, ze cho¢ czynom tym poswigco-
no w trakcie procesu norymberskiego niewiele miejsca w poréwnaniu z pozostatymi ty-

pami zbrodni, to wyrok dowiddl, ze winni ,,zbrodni przeciwko kulturze” zostang ukarani.

Postepowanie przed Miedzynarodowym Trybunalem Karnym ds. bylej Jugostawii

Niemal p6t wieku pézniej kwestie naruszen prawa humanitarnego podczas konfliktu lat
90. na Batkanach badat Mig¢dzynarodowy Trybunat Karny ds. bytej Jugostawii (MTK]).
W celu osgdzenia oséb odpowiedzialnych za ogrom towarzyszacych konfliktowi znisz-
czeni débr kultury powolywano si¢ na art. 2 lit. d, zgodnie z ktérym: ,Miedzynarodowy
Trybunal ma prawo do sadzenia oséb, ktére popetnity lub wydaty rozkaz popelnienia
cigzkich naruszeri konwencji genewskich z 12 sierpnia 1949 r., a mianowicie nastepu-
jacych czynéw skierowanych przeciwko osobom lub dobrom chronionym na podsta-
wie przepiséw konwencji genewskich: [...] (d) niszczenie i przywlaszczanie majatku
nie usprawiedliwione konieczno$cia wojskows i dokonywane na wielka skale w sposéb
niedozwolony i samowolny”, oraz art. 3 lit. d Statutu MTK]J w brzmieniu: ,Mi¢dzy-
narodowy Trybunat ma prawo do sadzenia oséb, ktére naruszyly prawa lub zwyczaje
wojenne. Takie naruszenia beda obejmowaly nastepujace naruszenia, przy czym nie beda
do nich ograniczone: [...] (d) zajmowanie, niszczenie lub umyslne uszkadzanie instytucji
koscielnych, dobroczynnych i wychowawczych, artystycznych i naukowych, pomnikéw
historycznych i dziet sztuki oraz nauki”. Na gruncie Statutu czyny te stanowig jedno
z naruszen nalezacych do szerszej kategorii zbrodni wojennej. Za taka zbrodni¢ uznano
m.in. akt destrukeji, ktéry w najwigkszym stopniu przykul wéwcezas uwage opinii pu-
blicznej. Mowa oczywiscie o tragicznym w skutkach zbombardowaniu Starego Miasta

w Dubrowniku, wpisanego na List¢ dziedzictwa swiatowego UNESCO™. Realizujac

8 W sentencji wyroku MTW czytamy, ze w okresie od marca 1941 r. do lipca 1944 r. do Rzeszy
przewieziono 29 zatadunkéw, w sktad ktérych wehodzito 137 wagonéw towarowych przewo-
zgcych 4174 dzieta sztuki. Cf. Trial of the Major War Criminals Before the International Military
Tribunal, Nuremberg, 14 November 1945 — 1 October 1946, s. 241-242.

9 Tekst Statutu Migdzynarodowego Trybunatu do Sadzenia Oséb Odpowiedzialnych za Powaz-
ne Naruszenia Miedzynarodowego Prawa Humanitarnego Popelnione na Terytorium bylej
Jugostawii od 1991 r. dostepny na stronie internetowej w tlum. E. Mikos-Skuzy: http://www.
pek.org.pl/pliki/mph/1993_Haga_-_Statut_ MTK]J.pdf [dostep: 18.02.2016].

10 Dubrownik zostat oblezony przez wojska federalne juz pod koniec 1991 r., a stan ten utrzy-
mywal si¢ przez 392 dni. W tym okresie miasto bylo wielokrotnie bombardowane zaréwno
od strony morza, jak i ladu. Serie bombardowan uszkodzity 68% zabudowy starego miasta
— zniszczono wigkszos¢ dachéw, ale réwniez koscioly, klasztory i mury miejskie. Okazalo sie,
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swoje statutowe uprawnienia, 31 stycznia 2005 r. Migdzynarodowy Trybunat Karny ds.
bylej Jugostawii skazal na kare wigzienia generala éwcezesnej Jugostowianiskiej Armii
Ludowej — Pavle Strugara. Analiza postawionych mu zarzutéw (sformutowanych na
ponad 30 stronach) pozwala wnioskowa¢, ze dopuscit si¢ on dwojakiego rodzaju naru-
sze migdzynarodowego prawa humanitarnego: atakéw na ludnos$¢ cywilng oraz de-
strukcji obiektéw cywilnych i débr kultury. W postepowaniu przed Izbg Apelacyjng
uwzgledniono ponadto dwa inne zarzuty wniesione przez prokuratora. Byty to kolejno:
przestepstwo nieuzasadnionego koniecznoscia wojskowg zniszczenia débr kultury oraz
przestepstwo bezprawnego ataku na obiekty cywilne™. W tej samej sprawie oskarzony
i skazany na kare wigzienia zostal ponadto podwladny generata — admiral Miodrag Jo-
ki¢. W obu przypadkach dokonujac oceny cigzaru gatunkowego przestepstwa, Trybunat
zwrécil uwage na uprzywilejowany status Starego Miasta w Dubrowniku, wpisanego na
Liste dziedzictwa swiatowego. Okolicznoéé ta zostata uwzgledniona, gdyz w ocenie Try-
bunatu zniszczenie dobra o wyjatkowej powszechnej wartosci stanowilo uszczerbek nie
tylko dla spuscizny regionu, lecz takze dla dziedzictwa calej ludzkosci. Obaj oskarzeni

zostali skazani na kar¢ wiezienia — Strugar w wymiarze 7,5 roku, za$ Joki¢ 7 lat™.

Postepowanie przed Miedzynarodowym Trybunalem Karnym

Z dniem, w ktérym wszedl w zycie Statut MTK, tj. 1 lipca 2002 r., doszto do ukon-
stytuowania zasady uniwersalnej odpowiedzialnosci karnej za popelnione zbrodnie. Do
tej pory, za sprawg specjalnych trybunaléw karnych oraz sadéw ad hoc, wymierzanie
sprawiedliwosci bylo ograniczone personalnie badz terytorialnie. Ustanowienie stalego

trybunatu miato zagwarantowa¢ realizacje norm prawnomig¢dzynarodowych, nie tylko

ze na fasady budynkéw oraz ulice miasta spadlo ogélem ponad 300 pociskéw artyleryjskich.
Zabytkowe mury miejskie zostaly uszkodzone przez kolejne 111 pociskéw. Zastraszajace roz-
miary przybraly efekty pozaréw wywolanych ostrzalem. Az 9 patacéw w miescie strawil ogier,
kilka innych zostalo powaznie uszkodzonych. Nalezaty do nich m.in. Patac Sponza i Patac
Rektoréw. Ogétem w historycznym centrum miasta zniszczeniu ulegly 382 budynki mieszkal-
ne, 19 budowli o charakterze religijnym oraz 10 instytucji publicznych. f.acznie z uszkodzo-
nymi dachami bilans strat wynosil 594 zniszczone obiekty na powierzchni ponad 190 m kw.
Cf. D. Ratkowié, Chorwacja — skutki wojny, ,Cenne, bezcenne/utracone” 1997, nr 2; oraz dane
ze strony internetowej Instytutu Renowacji Dubrownika: http://www.zod.hr/eng/novost.
php?id=50 [dostep: 2.04.2015], a takze strony poswigconej turystycznym walorom Chorwagji:
http://www.cro.pl/dubr2.php?param=1 [dostep: 2.04.2015].

11 H. Schreiber, Konwencja o ochronie débr kulturalnych w razie konfliktu zbrojnego wraz z Regula-
minem wykonawczym do tej Konwencji oraz Protokdt o ochronie débr kulturalnych w razie konfliktu
zbrojnego podpisane w Hadze dnia 14 maja 1954 r., [w:] Konwencje UNESCO w dziedzinie kul-
tury. Komentarz, red. K. Zalasiriska, Warszawa 2014, s. 90-91.

12 Cf. wyroki Prokurator v. Pavle Strugar, sprawa nr IT-01-42-T, orzeczenie Izby Orzekajacej
z dnia 31 stycznia 2005 r.; Prokurator v. Pavle Strugar, sprawa nr IT-01-42-A, orzeczenie Izby
Apelacyjnej z dnia 17 lipca 2008 r.; Prokurator v. Miodrag Joki¢, sprawa nr I'T-01-42/1-S, orze-
czenie Izby Orzekajacej z dnia 18 marca 2004 r.
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na szczeblu lokalnym, ale takze globalnym. W skali globalnej nalezy postrzegaé takze
zagrozenia dla kulturowego dorobku. Jak bowiem pokazuja kolejne przyklady, dobra
kultury sa narazone na niebezpieczenstwo w réznych zakatkach $wiata. Niezaleznie od
szerokosci geograficznej — czy to w Europie, Afryce, czy w Azji — popelniane sg zbrod-
nie wojenne polegajace na ich celowym niszczeniu. MTK powinien stanowi¢ skuteczng

odpowiedz na tego typu naruszenia.

Timbuktu — studium przypadku

Zatozenie miasta Timbuktu (Mali) datuje si¢ na XI wiek. Jego fundatorami byli Tuare-
gowie Magharen — koczowniczy lud berberski. Poczatkowo byla to jedna z wielu osad
powstalych w dolinie Nigru, jednak ze wzgledu na szczegélnie dogodne polozenie, na
skrzyzowaniu szklakéw handlowych, Timbuktu przeksztalcito si¢ wkrétce w wysoko
rozwiniety osrodek miejski. Mimo nieustajacych przemian politycznych, zmian rzaddéw,
podbojéw i przesladowari, naprzemiennego wzrostu i upadku swej potegi, az do XVII
wieku stopniowo roslo w site. Co ciekawe, nie tylko strategiczne polozenie geograficzne
i pomyslno$¢ gospodarcza uczynily z Timbuktu jedno z wazniejszych miast w Afryce
Zachodniej. Poza pierwszorzedna pozycja w gospodarce, miasto moglo poszczycié sie
takze niezwykle bogata kultura. Byta ona zastugg spolecznego i etnicznego zréznicowa-
nia zamieszkujacej je ludnosci. Kulturotwérczej koegzystencji réznych grup jezykowych,
rasowych i religijnych sprzyjata panujaca w miescie atmosfera wzajemnej tolerancji i ak-
ceptacji. Na tle owej réznorodnosci na pierwszy plan wybijala sie kultura muzulmarska
rozwijana w Timbuktu przez srodowisko uleméw. Ze wzgledu na licznie wystgpujace
niegdy$ w miescie koraniczne placéwki oswiatowe (ok. 180), w tym Uniwersytet San-
kore, Timbuktu uwazane bylo nawet za najwazniejszy osrodek islamu w Afryce Za-
chodniej®. Przez wieki formowal si¢ wiec bogaty dorobek cywilizacyjny miasta, ktérego
tajemniczy charakter od dawna fascynowal mieszkaricéw Europy. Najlepszym wyrazem
powszechnego uznania dla wspanialej przeszlosci i kulturowego bogactwa Timbuktu
bylo wpisanie go w 1988 r. na Liste swiatowego dziedzictwa UNESCO. Jak si¢ jed-
nak okazalo, wpis nie zdolal zapobiec katastrofie i nie zapewnil zabytkom bezpieczeri-
stwa. Zagrozenie dla skarbéw kultury przyszlo wraz ze zmianami politycznymi. Niemal
¢wier¢ wieku pézniej, 21 marca 2012 r., grupa rebeliantéw dokonata w Mali zamachu
stanu. Walki na péinocy kraju doprowadzity do destabilizacji paristwa, a wkrétce do
obalenia éwczesnego prezydenta Amadou Toumani Touré. Sytuacje t¢ szybko wyko-
rzystali zrzeszeni w ramach Narodowego Ruchu Wyzwolenia Azawadu Tuaregowie,
ktérzy juz 6 kwietnia 2012 r. oglosili niepodlegtos¢ Azawadu — regionu w péinocnej

cze¢sci Mali.  Niepodlegtoscioweéw” wsparto ugrupowanie Ansar ad-Din (dostownie:

13 Szerzej: M. Tymowski, Dzieje Timbuktu, Wroctaw — Warszawa — Krakéw — Gdarisk 1979.
14 Tuaregs claim ‘independence’ from Mali, http://www.aljazeera.com/news/africa/2012/04/2012
4644412359539.html [dostep: 10.02.2016].
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Obroricy Wiary) — powigzany z Al Kaidg islamski oddzial bojownikéw. Poczatkowo
jako sojusznicy razem walczyli oni przeciwko malijskiemu wojsku, wkrétce jednak,
wbrew zyczeniom Tuaregéw, islamscy bojownicy zacz¢li samowolnie narzucaé surowe
prawo szariatu na obszarze calego Azawadu. Z koricem czerwca 2012 r. pod okupacja
tych religijnych fundamentalistéw znalazly si¢ najwicksze miasta regionu, w tym an-
tyczne Timbuktu. Od tego momentu ortodoksyjni wyznawcy islamu dokonywali sys-
tematycznej destrukeji zabytkéw znajdujacych si¢ w miescie. Reakeja calej wspélnoty
miedzynarodowej, jak i organizacji stojacej na strazy kultury i dziedzictwa kulturowego
byta natychmiastowa. Juz 28 czerwca 2012 r. UNESCO dokonato wpisu Timbuktu na
Liste dziedzictwa $wiatowego w niebezpieczeristwie™. Po raz kolejny okazato sie jednak,
ze cho¢ zamyst i checi byly godne uznania, to akt ten nie mial Zadnego praktycznego
znaczenia. Wrecz przeciwnie, w wyniku eskalacji agresji sytuacja débr kultury w regio-
nie ulegta znacznemu pogorszeniu. Wbrew oczekiwaniom wszelkie apele kierowane do
islamskich radykaléw nie tylko nie powstrzymaly, ale wrgcz wzmogly ich niszezyciel-
ska dziatalnosc. 7 lipca rzecznik ugrupowania Ansar ad-Din — Sanda Ould Boumama,
okreslit wszystkie znajdujace si¢ miescie budynki terminem Aaram, co w islamie zna-
czy ,zakazany”. Grzmial: ,\Wszystkie §wiatynie zostang zniszczone. Wszyscy jesteSmy
muzulmanami. Czym natomiast jest UNESCO? Kulturowe dziedzictwo nie istnieje.
Niewierni nie majg prawa mieszac si¢ w nasze sprawy”'®. W trakcie trwajacej ponad pot
roku okupacji islamscy radykatowie spetnili swe grozby. Timbuktu, znane jako ,miasto
333 $wigtych”, obfitujace dotychczas w grobowce i mauzolea sufickich swietych, stato si¢
areng bestialskich i bezmyslnych atakéw. Ich ofiara padty przede wszystkim najcenniej-
sze mauzolea i meczety, ktérych wznoszenie bylto przeciez zgodne ze znanym sufizmowi
kultem $wietych. Z kolei przez ortodoksyjnych islamistéw wszelkie przykiady sztuki
figuralnej postrzegane byty jako bluznierstwo wobec Allaha. Konflikt pomiedzy islamem
postepowym a wstecznym fundamentalizmem skoniczyt si¢ dla bezcennych débr kultury
tragicznie. , Talibowie Sahelu” zniszezyli co najmniej dziewigé z szesnastu mauzoleéw
oraz dwa z trzech wielkich meczetéw!”. Wszystkie te obiekty wpisane byty uprzednio na
Liste swiatowego dziedzictwa UNESCO. Widmo zniszczenia zawisto takze nad prze-
chowywanymi w miescie manuskryptami, ktérych liczba szacowana byla na ponad 700

tysigcy. Szcezgsliwie dzigki szybkiej interwencji opiekunéw zbioréw najwazniejsze z nich

15 http://whe.unesco.org/en/news/893/ [dostep: 16.02.2016].

16 ]. Petrovic, What next for endangered cultural treasures? The Timbuktu crisis and the responsibility
to protect, ,New Zealand Journal of Public and International Law” 2013, nr 11, s. 388.

17 Zniszczenia objely mauzolea sufickich swigtych znane pod nazwami: Cheikh Sidi Mahmoud,
Alpha Moya, Mohamed Tamba-Tamba, Cheikh Sidi Ahmed Raggadi, Cheikh Sidi Elmicki,
Abul Quassim al Tawaty, Cheikh Sidi Elmoctar, Sidi Mohamed Boukkou oraz Mohamed
Sangare le Peul. Czesciowej destrukeji ulegly ponadto meczety — Dzingereber oraz Sidi Yahia.
V. State of Conservation (SOC): Timbuktu, 2013, http://whc.unesco.org/en/soc/1865 [dostep:
22.02.2016].
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udalo si¢ uratowac'. Stabilizacja sytuacji w regionie, a co za tym idzie — przywréce-
nie zagrozonym dobrom kultury wzglednego bezpieczenstwa bylo zastuga malijskich
i francuskich interwencji wspartych przez sity krajéw stowarzyszonych w ECOWAS".
Na tym tle nalezy zauwazy¢, ze kondycja miejscowych débr kultury, tj. stan ich zagroze-
nia lub wzglednego bezpieczenstwa, byla jedynie wypadkowa dziatan podejmowanych
w celu stabilizacji sytuacji politycznej. Nie podjeto natomiast zadnej akgji bezposrednio
ukierunkowanej na ochrong kulturowego dziedzictwa. Jego bezpieczernistwo potraktowa-
no wigc jako problem wtérny wobec innych, jak sadzono wazniejszych kwestii®®. Reakcja
Rady Bezpieczenistwa ONZ ograniczala si¢ jedynie do wydania rezolucji w sprawie po-
koju i bezpieczeristwa w Afryce, w ktérej zdecydowanie potepiono profanacje, uszkadza-
nie i niszczenie miejsc kultu o znaczeniu historycznym i kulturowym, w szczegélnosci
obiektéw wpisanych na Liste swiatowego dziedzictwa UNESCO, w tym tych znajduja-
cych si¢ w Tibuktu?. Mozna mie¢ uzasadnione watpliwosci, czy tego typu sankcje psy-
chologiczne s3 w stanie przynies¢ pozytywny efekt, a wiec wywrze¢ jakikolwiek wplyw
na postgpowanie parstw i ich obywateli w przyszlosci. Za znacznie bardziej donioste
praktycznie nalezy wigc uznaé dziatania podjete na gruncie migdzynarodowej odpowie-
dzialnosci karnej jednostek.

Juz 1 lipca 2012 r. prokurator MTK Fatou Bensouda wystosowata publiczne o§wiad-
czenie, w ktérym podkreslata, ze celowe niszczenie §wigtyri polozonych w Timbuktu
stanowi na gruncie Statutu Rzymskiego zbrodni¢ wojenng®. Wkrétce okolicznosci spra-
wy zbadano w trakcie przeprowadzonego na wniosek malijskiego rzadu postepowania
dochodzeniowego®. Na podstawie zgromadzonych podczas czynnosci sledezych oraz
postepowania przygotowawczego materialéw procesowych wydano nakaz aresztowa-

nia Ahmada Al Faqi Al Mahdi. Zgodnie z twierdzeniem oskarzenia stal on na czele

18 Timbuktu—manuskrypty ocalaty, http://www.polityka.pl/tygodnikpolityka/swiat/1535299,1,tim-
buktu--manuskrypty-ocalaly.read [dostep: 22.02.2016].

19 ECOWAS (ang. Economic Community of West African States) — regionalna organizacja
zrzeszajaca 15 paristw Afryki Zachodniej, utworzona 28 maja 1975 r. mocg traktatu z Lagos. Jej
gléwnym celem jest promowanie integracji ekonomiczne;.

20 W dyskursie publicznym do dzi$ spotka¢ mozna opinie, ze nie godzi si¢ skupia¢ uwagi na bez-
pieczenistwie débr kultury, gdy w wyniku konfliktu zagrozone jest dobro wyzsze— zycie ludzkie.

21 Rezolucja 2056 (2012) z dnia 5 lipca 2012 r., dokument nr S/RES/2056,2012. Teksty wszystkich
rezolucji: http://www.un.org/en/sc/documents/resolutions/ [dostep: 22.02.2016].

22 Republika Mali podpisata Statut Rzymski 17 lipca 1998 r., za$ ratyfikacji dokonata 16 sierp-
nia 2000 r. Bedac strong Statutu, uznata tym samym jurysdykeje Trybunatu w odniesieniu do
wskazanych w art. 5 zbrodni. Na gruncie art. 12 Trybunal jest wtasciwy do sadzenia oséb fizycz-
nych, ktére s3 obywatelami pafstwa-strony traktatu lub popetnily zbrodni¢ na terenie takie-
go paristwa. Tekst Rzymskiego Statutu Miedzynarodowego Trybunatu Karnego: Dz.U. 2003
nr 78 poz. 708.

23 Situation in Mali. Article 53(1) Report, 16 January 2013, https://www.icc-cpi.int/en_menus/icc/
situations%20and%20cases/situations/icc0112/Documents/SASMaliArticle53_1PublicReport
ENG16Jan2013.pdf [dostep: 25.02.2016].
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ugrupowania Ansar ad-Din, odpowiedzialnego za okupacje Timbuktu oraz narzucanie
ideologii szariatu jego mieszkaricom. Jako przywédca wylonionej w ramach ruchu po-
licji religijnej Hisbah nie tylko kierowal niszczycielska dzialalnoscia, ale takze czyn-
nie uczestniczyl w operacji destrukeji historycznych i religijnych budowli. Dlatego tez
wszystkie sformulowane wobec niego zarzuty skupiaja sic wiasnie wokét zniszezen débr
kultury®. Posiedzenie potwierdzajace zarzuty oskarzenia odbylo si¢ 1 marca 2016 r. Od
tej daty Izba Przygotowawcza ma 60 dni na podjecie stosownej decyzji®. W przypad-
ku zatwierdzenia zarzutéw sprawa zostanie przekazana, w trybie art. 61 ust. 11 Statutu,
Izbie Orzekajacej jako organowi wlasciwemu do jej prowadzenia. W mowie otwiera-
jacej posiedzenie zatwierdzajace zarzuty Fatou Bensouda zwrdcita uwage nie tylko na
historyczny i artystyczny wymiar zniszczonych débr kultury. Nie bez racji podkreslata,
ze mamy do czynienia nie tylko z fizyczng eliminacja $wiatyn, ale réwniez z atakiem na
tozsamos¢ ludnosci, ktora je czcita. Po raz kolejny destrukeja kulturowego dziedzictwa
uderzyla w godnos¢ i korzenie dzierzacej je grupy spolecznej.

Bez watpienia omawiana sprawa stanowi przelom w ochronie débr kultury rozpa-
trywanej z punktu widzenia penalizacji czynéw przestepczych przeciwko nim skie-
rowanym. Do tej pory problematyka ochrony dziedzictwa kulturowego pojawiala sie
w judykaturze sadéw miedzynarodowych w marginalnym wymiarze. W przypadku za$
obecnie rozpatrywanej sprawy zarzut naruszenia art. 8 ust. 2 lit. e pkt iv Statutu MTK
znajduje si¢ w centrum aktu oskarzenia. Taki rozklad akcentéw pozwala przypuszczal,
ze planowany proces bedzie stanowi¢ krok milowy na drodze do skuteczniejszej ochrony

kulturowego dziedzictwa w przysztosci.

24 Na gruncie art. 8 Statutu MTK: ,1. Trybunat posiada jurysdykcje w odniesieniu do zbrodni
wojennych, w szczegdlnosci popetnionych w ramach realizacji planu lub polityki albo kiedy
zbrodnie te s3 popelniane na szerokg skale. 2. Dla celéw niniejszego statutu ,zbrodnie wojenne”
oznaczajy: [...] (e) inne powazne naruszenia praw i zwyczajéw w obrebie ustalonych ram pra-
wa miedzynarodowego majacych zastosowanie do konfliktéw zbrojnych, ktére nie maja cha-
rakteru migdzynarodowego, mianowicie: [...] (iv) zamierzone kierowanie atakéw na budynki
przeznaczone na cele religijne, edukacyjne, artystyczne, naukowe lub charytatywne, pomniki
historyczne, szpitale oraz miejsca, gdzie gromadzeni sg ranni i chorzy, pod warunkiem ze nie
sg one celami wojskowymi”. Al Mahdiemu zarzuca si¢ popelnienie zbrodni wojennych pole-
gajacych na celowym kierowaniu atakéw przeciwko nastepujacym budowlom: mauzoleum Sidi
Mahmoud Ben Omar Mohamed Aquit, mauzoelum Sheikh Mohamed Mahmoud Al Arawa-
ni, mauzoleum Sheikh Sidi Mokhtar Ben Sidi Muhammad Ben Sheikh Alkabir, mauzoleum
Alpha Moya, mauzoleum Sheikh Sidi Ahmed Ben Amar Arragadi, mauzoleum Sheikh Mu-
hammad El Micky, mauzoleum Cheick Abdoul Kassim Attouaty, mauzoleum Ahamed Fulane,
mauzoleum Bahaber Babadié oraz meczetowi Sidi Yahia.

25 Na mocy art. 61 ust. 7 Statutu M'TK Izba Przygotowawcza na podstawie wynikéw posiedzenia
moze: a) zatwierdzi¢ zarzuty oskarzenia, jesli stwierdzi istnienie wystarczajacych dowodéw dla
przyjecia uzasadnionego podejrzenia sprawstwa, b) odrzuci¢ zarzuty oskarzenia, wobec ktérych
stwierdzi brak wystarczajacych dowodéw, ¢) odroczy¢ posiedzenie i zobowiaza¢ prokuratora do
dostarczenia dalszych dowodéw lub dalszego prowadzenia postgpowania przygotowawczego,
badz zmiany zarzutéw.



220 | Adam Mickiewicz University Law Review

Zbrodnie Panstwa Islamskiego przed MTK
Poczynajac od marca 2015 r., $wiat nieustannie obiegaja drastyczne obrazy destrukeji
kulturowego dziedzictwa w Syrii oraz Iraku. Pole razenia niszczycielskiej dziatalnosci
Panstwa Islamskiego jest ogromne — ISIS sieje terror na bardzo rozleglych juz tery-
toriach. Okupowany obszar, stanowiacy niegdys$ kolebke wielkich cywilizacji, do nie-
dawna obfitowal w liczne elementy kultury materialnej. Dzis, w wyniku prowadzonych
czystek kulturowych, symbole éwczesnej potegi i bogactwa $wiata arabskiego znikaja
bezpowrotnie z powierzchni ziemi. Eksterminacji mniejszosci etnicznych i religijnych
towarzyszy bowiem eliminacja wszelkich przejawéw ich bytnosci na okupowanych
obszarach. Masowa zaglada antycznego dziedzictwa kulturowego jest réwniez moty-
wowana wzgledami religijnymi — wszelkie zabytki pochodzace z okresu przed ustano-
wieniem islamu ISIS uznaje za swictokradcze i promujace ,,batwochwalstwo”. Wedtug
niektérych doniesieri rzeczywistos¢ jest zgola inna — cenniejsze zabytki sa sprzedawane,
a osiggane zyski stanowig jedno z gtéwnych Zrédet finansowania terrorystycznej dzialal-
nosci. Z oczywistych wzgledéw najwigksze oburzenie opinii publicznej wywoluja akty
kierowane systematycznie przeciwko obiektom wpisanym na Liste Swiatowego Dzie-
dzictwa UNESCO?. Paristwa s3 bowiem $wiadome, ,ze uszkodzenie lub unicestwienie
jakiegokolwiek dobra nalezacego do dziedzictwa kulturalnego lub naturalnego stanowi
nieodwracalne zubozenie dziedzictwa wszystkich narodéw $wiata”. Cata wspdlnota
miedzynarodowa stoi wiec w obliczu wyzwania, jakim jest zapobiezenie tej kulturalnej
katastrofie.

Zainteresowanie spolecznosci migdzynarodowej ta problematyka przejawia si¢ szcze-
gélnie w przyjmowanych przez Rade Bezpieczenstwa rezolucjach. W jednej z nich — re-
zolucji 2249% — czytamy:

[...] agresywna ekstremistyczna ideologia tzw. ,ISIS/Daisz”, jego ataki terrorystycz-

ne, jego budzgce odraze nieustanne, systematyczne i powszechne ataki przeciwko
> J€8 9 ¢ ) Sy p p

26 Syria posiada az sze$¢ takich obiektow, ktore w 2013 r. zostaly przepisane na Liste dziedzictwa
$wiatowego w niebezpieczeristwie (List of World Heritage in Danger). Sg to kolejno: starozyt-
ne miasta Aleppo, Bosra oraz Damaszek, starozytne wioski péinocnej Syrii, ruiny Palmyry oraz
zamek krzyzowcéw Krak des Chevaliers i twierdza Kalat Salah ad-Din. W Iraku na kulturowe
dziedzictwo o wyjatkowej powszechnej wartosci sktadaja si¢ natomiast cztery obiekty: staro-
zytne miasta Hatra i Aszur, archeologiczne miasto Samarra oraz cytadela w Irbilu. Wszyst-
kie obiekty, poza ostatnim, widnieja na Liscie dziedzictwa §wiatowego w niebezpieczenstwie.
Oznacza to, ze 9 na 10 obiektéw Swiatowego Dziedzictwa Ludzkosci w Iraku i Syrii jest za-
grozonych dzialaniami dzihadystéw. Ponadto 11 obiektéw z Iraku oraz 12 z Syrii widnieje na
tzw. listach informacyjnych (zentative lists). Jest to wykaz débr zastugujacych zdaniem paristw
na wpisanie na List¢. Dane UNESCO: http://whc.unesco.org/en/list/ [dostep: 25.02.2016].

27 Fragment preambuly Konwencji w sprawie ochrony $wiatowego dziedzictwa kulturalnego
inaturalnego z1972 r.

28 Rezolucja 2249 (2015) z dnia 20 listopada 2015 r., dokument nr S/RES/2249 (2015).
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ludnosci cywilnej, naruszenia praw czlowieka i migdzynarodowego prawa huma-
nitarnego, w tym te popelniane na tle religijnym lub etnicznym, oraz niszczenie
dziedzictwa kulturowego i nielegalny handel dobrami kultury stanowig globalne

i bezprecedensowe zagrozenie dla mi¢dzynarodowego pokoju i bezpieczeristwa.

W rezolucji 2199% nie tylko potepiono destrukcje kulturowego dziedzictwa, ale réw-
niez nakazano wszystkim paristwom czlonkowskim podjecie odpowiednich krokéw ma-
jacych na celu przeciwdzialanie nielegalnemu handlowi antykami i innymi dobrami kul-
tury pochodzacymi z Syrii oraz Iraku. W tym samym duchu przyjeto kolejny dokument
— rezolucja 2253% podkresla potrzebe rozwijania Scistych relacji z sektorem prywatnym
w celu ukrécenia procederu finansowania dziatalnosci terrorystycznej. Warto zaznaczy¢,
ze cho¢ wskazane rezolucje stanowig wazny glos w toczacej sie debacie politycznej, to
ich praktyczne znaczenie jest znikome. Wydaje si¢ bowiem mato prawdopodobne, by
podmioty naruszajace nawet najbardziej podstawowe normy prawa miedzynarodowego
zechcialy postgpowaé zgodnie z wytycznymi wynikajacymi z rezolucji Rady Bezpie-
czenistwa. Nalezy wiec poszukiwa¢ innych rozwigzan stuzacych zahamowaniu kultural-
nego kryzysu, tj. majacych na celu zapobiezenie popelnianiu kolejnych zbrodni wojen-
nych. Dotychczas starano sie wykaza¢, ze najskuteczniejsze wydaje si¢ podjecie dziatan
w sferze miedzynarodowej odpowiedzialnosci karnej. Nalezy przemysled, czy taki sam
mechanizm mozna zastosowa¢ do zbrodni popelnianych przez Paristwo Islamskie na
terytorium Syrii oraz Iraku, skoro zadne z tych paristw nie jest strong Statutu Rzym-
skiego. Do tego problemu odnosita si¢ juz prokurator Fatou Bensouda w o$wiadczeniu
z 8 kwietnia 2015 r.*' Wskazuje w nim, ze M'TK nie posiada jurysdykgji terytorialne;
wobec zbrodni popelnionych na terytorium paristw niebedacych stronami Statutu. Ist-
nieje co prawda mozliwo$é pociggniecia do odpowiedzialnosci sprawcéw bedacych oby-
watelami pafstwa-strony Statutu, jednakze z informacji, jakimi dysponuje prokurator,
wynika, ze w sklad dowddztwa ISIS wchodza gléwnie Syryjczycy i Irakijezycy. Brak
wigc na tym etapie podstaw jurysdykceyjnych pozwalajacych wszczaé postepowanie przy-
gotowawcze. Warto jednak pamigtaé, ze na gruncie art. 12 ust. 3 Statutu Rzymskiego
paristwo niebedace jego strona moze uznad jurysdykeje Trybunatu w drodze deklaracii
zlozonej Sekretarzowi. Wydaje si¢ jednak malo prawdopodobne, by Syria czy Irak sko-
rzystaly z tej mozliwosci. Wigksze nadzieje poktadano w mechanizmie przewidzianym

w art. 13 pkt b Statutu. Przepis ten przyznaje Radzie Bezpieczeristwa ONZ prerogatywe

29 Rezolucja 2199 (2015) z dnia 12 lutego 2015 r., dokument nr S/RES/2199 (2015).
30 Rezolucja 2253 (2015) z dnia 17 grudnia 2015 r., dokument nr S/RES/2253 (2015).
31 Statement of the Prosecutor of the International Criminal Court, Fatou Bensouda, on the alleged

crimes committed by ISIS, https://www.icc-cpi.int/en_menus/icc/press%20and%20media/press
9%20releases/Pages/otp-stat-08-04-2015-1.aspx [dostep: 3.03.2016].
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do inicjowania postgpowania przed MTK?2. Takie rozwigzanie powoduje rozszerzenie
jurysdykeji Trybunatu na zbrodnie popelnione na terytorium lub przez obywateli paristw
niebedgcych stronami Statutu®. Skorzystanie z tej kompetencji prébowano przeforso-
waé na forum Rady Bezpieczeristwa juz w maju 2014 r. Projekt rezolucji w sprawie prze-
kazania sytuacji w Syrii do MTK* spotkal si¢ jednak ze sprzeciwem dwdch statych
czlonkéw Rady — Chin oraz Rosji. Weto pogrzebato nadzieje na pociagniecie sprawcow

zbrodni do odpowiedzialnosci przed Trybunalem.

Kwalifikacja czynéw przestepczych skierowanych przeciwko dziedzictwu
kulturowemu

W toku rozwazaini nad karnoprawnym zabezpieczeniem systemu ochrony débr kultury
nalezy zastanowi¢ si¢ nad prawng kwalifikacjg czynéw skierowanych przeciwko dzie-
dzictwu kulturowemu. Analiza judykatury miedzynarodowych trybunaléw pozwala
zauwazy¢, ze wymierzone w nie bezprawne dzialania stanowig niewatpliwie zbrodnie
mi¢dzynarodowa®. Trudniejsze moze okazaé si¢ jasne okreslenie, z ktéra ze zbrodni
mamy wowczas do czynienia. Patrzac wstecz, zauwazamy, ze norymberski Migdzynaro-
dowy Trybunal Wojskowy, podejmujac probe egzekwowania migdzynarodowego prawa
humanitarnego z zakresu ochrony débr kultury, postrzegal tego typu akty wylacznie
jako zbrodnie wojenne. Jednoczesnie podkreslal, ze wymierzone w ludnosé¢ zydowska
przesladowania, bedace jednym z przejawéw zbrodni przeciwko ludzkosci, objawiaty sie

w sposéb szczegdlny w niszczeniu ich synagog. Winnym zbrodni przeciwko ludzkosci

32 Przepis odzwierciedla tym samym kompetencje Rady przyznane jej w rozdziale VII Karty
Narodéw Zjednoczonych, stuzgce utrzymaniu lub przywréceniu miedzynarodowego pokoju
i bezpieczenstwa. W preambule Statutu MTK czytamy, ze ,powazne zbrodnie zagrazaja
pokojowi, bezpieczenistwu i pomyslnosci $wiata”, stad tez wspolpraca Rady Bezpieczeristwa
i MTK wydaje si¢ uzasadniona. Takie zjednoczenie sit popiera sama prokurator Fatou Bensouda,
wedlug ktérej ,walka z bezkarnoscia najbardziej destabilizujacych i najciezszych zbrodni nie
jest prerogatyws jednej instytucji, ale zbiorowa odpowiedzialnoscia, ktérej beneficjentem jest
ludzkos¢”. Cf. F. Bensouda, Whither ICC-UNSC Relations in the 21" Century? Challenges and
Opportunities, http://www.international-criminal-justice-today.org/arguendo/article/whither-
icc-unsc-relations-in-the-21st-century-challenges-and-opportunities/ [dostep: 29.02.2016].

33 Szerzej na temat udzialu Rady Bezpieczenstwa w inicjowaniu postgpowania przed MTXK:
B. Krzan, Kompetencje Rady Bezpieczeristwa ONZ w migdzynarodowym sqdownictwie karnym,
Torun 2009, s. 133-162.

34 Projekt rezolucji 348 (2014) z dnia 22 maja 2014 r., dokument nr S/2014/348.

35 Katalog tych zbrodni, dzi$ juz dobrze ukonstytuowany, zostat po raz pierwszy przedstawiony
w Statucie MTW. Wyodrebniono i zdefiniowano w nim trzy kategorie przestepstw: zbrodnie
przeciwko pokojowi, zbrodnie wojenne oraz zbrodnie przeciwko ludzkosci. Wkrétce katalog
ten rozszerzono o zbrodnie¢ ludobdjstwa, dzieki przyjeciu Konwencji w sprawie karania i za-

pobiegania zbrodni ludobéjstwa (Dz.U. 1952 nr 2 poz. 9).
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uznano chociazby Juliusa Streichera, odpowiedzialnego za przesladowania Zydéw, m.in.
za podpalenie synagogi w Norymberdze®.

Do podobnych wnioskéw doszedt MTK] w sprawie Prokurator v. Blaski¢¥. Trybunat
uznal, Ze ataki serbskich sit na meczety polozone w bosniackim miescie Ahmici wymierzone
byly w tozsamos¢ ludnosci muzulmariskiej. Miejscowosé ta nie miata bowiem zadne-
go znaczenia strategicznego, ktore usprawiedliwiatoby przeprowadzony atak. Posiadata
natomiast wyjatkowsa warto$¢ dla tamtejszych wyznawcéw islamu — uznawana byla za
$wiete miejsce i symbol muzulmariskiej kultury w Bosni i Hercegowinie. Na tej podsta-
wie Trybunat wskazal, Ze niszczenie instytucji przeznaczonych na cele religijne moze
stanowi¢ forme przesladowania®. Dostrzezono wigc negatywny wplyw, jaki moze wy-
wrze¢ na spoleczenistwo zniszczenie jego kulturowego dorobku. Uznanie takich czynéw
za forme przesladowania jest zrozumiale, jezeli wezmie si¢ pod uwage fakt, ze sa one

niejednokrotnie wymierzone w kulturowg tozsamo$é grup religijnych lub etnicznych®.

36 Trial of the Major War Criminals Before the International Military Tribunal, Nuremberg, 14 No-
vember 1945 — 1 October 1946, s. 302.

37 V. Prokurator v. Blaski¢, sprawa nr IT-95-14-T, orzeczenie Izby Orzekajacej z dnia 3 marca
2000 r.

38 Zgodnie z art. 5 lit. h Statutu MTK] przesladowanie stanowi jeden z przejawéw zbrodni prze-
ciwko ludzkosci. Na mocy tego przepisu ,Mi¢dzynarodowy Trybunal ma prawo do sadzenia
0s6b odpowiedzialnych za nastepujace zbrodnie, jezeli zostaty one popelnione przeciwko jakiej-
kolwiek ludnosci cywilnej podezas konfliktu zbrojnego, niezaleznie od tego, czy konflikt miat
charakter migdzynarodowy czy wewngtrzny: [...] (h) przesladowanie z powodéw politycznych,
rasowych i religijnych”. Statut MTK] nie wspomina co prawda o przesladowaniach z powodéw
kulturowych, jednakze Trybunat powiazat religijny charakter instytucji z ich wartoscig kultu-
rowg. Co ciekawe, Statut MTK w art. 7 ust. 1 lit. h, dotyczacym zbrodni przeciwko ludzkosci,
wspomina o przesladowaniu z powodéw kulturowych: ,Dla celéw niniejszego statutu ,zbrod-
nia przeciwko ludzkosci” oznacza ktérykolwiek z nastepujacych czynéw, popetniony w ramach
rozleglego lub systematycznego, $wiadomego ataku skierowanego przeciwko ludnosci cywilnej:
[...](h) przesladowanie jakiejkowiek mozliwej do zidentyfikowania grupy lub zbiorowosci z po-
wodéw politycznych, rasowych, narodowych, etnicznych, kulturowych, religijnych, pici (gender)
w rozumieniu ustepu 3 lub z innych powodéw powszechnie uznanych za niedopuszczalne na
podstawie prawa mig¢dzynarodowego, w zwigzku z jakimkolwiek czynem, do ktérego odnosi
si¢ niniejszy ustep, lub z jakakolwiek zbrodnig objeta jurysdykeja Trybunatu”. CL. Y. Gottlieb,
Criminalizing Destruction of Cultural Property: A Proposal for Defining New Crimes under the
Rome Statute of the ICC, ,Penn State International Law Review”2004-2005, Vol. 23, s. 873-874.

39 Przyklady sytuacji, w ktérych akty tylko pozornie wymierzone w materialne obiekty byly fak-
tycznie prébg pozbawienia spolecznosci jej kulturowej tozsamos$ci mozna mnozyé. Nalezy przy-
wota¢ w tym miejscu chociazby zniszczenie Starego Mostu w Mostarze (Bosnia i Hercegowi-
na). E.gczyt on mieszkaricow zamieszkatych na dwéch brzegach rzeki Naretv. Ludno$¢ skupiona
wokoét mostu zaczeta by¢ identyfikowana poprzez odwotanie do miejsca osiedlenia w poblizu
zabytku. Wyrosta wokét mostu spotecznosé uwazata si¢ za jego opiekuna, a zalozone wkrétce
miasto zawdzigezalo jej nawet swoja nazwe — Mostari, czyli straznicy mostu. W trakcie wojny
bosniackiej wschodni brzeg rzeki zamieszkiwany byl przez muzulmanéw, za$ brzeg zachodni
zajmowali bosniaccy Chorwaci. Destrukcja mostu byla w rzeczywistosci zniszczeniem kultu-
ralnego symbolu pojednania chrzescijaristwa z islamem oraz Wschodu z Zachodem. Jego upa-
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Akty polegajace na niszczeniu dobr kultury s czgsto stosowane jako narzedzie represji
wobec mniejszosci — stanowig wéwczas element strategii dehumanizacyjnej, majacej na
celu zniszczenie wspélnoty poprzez destrukcje jej historii®®. Dziedzictwo kulturowe, sta-
nowigce niezbedny element kazdej spolecznosci, ucielesnia historie i wyznawany system
wartosci, pelni funkcje integracyjng i identyfikacyjna. Z tych wzgledéw ataki na dobra
kultury moga nie tylko przyczynic si¢ do eskalacji konfliktu, ale takze utrudni¢ czy wrecz
uniemozliwi¢ odbudowe spoteczeristw po wojnie.

Na tle przytoczonych uwag warto wspomnie¢, ze zaréwno w doktrynie, jak i na grun-
cie prawa mi¢dzynarodowego o charakterze soff Jaw pojawiajg si¢ propozycje rozszerze-
nia kategorii zbrodni przeciwko ludzkosci o ,akty majace na celu umyslne niszczenie
dziedzictwa ludzkosci na duzg skale”. Niekiedy zglaszane sa nawet $mielsze propozycje
utworzenia zupelnie odrebnej, piatej kategorii zbrodni migdzynarodowej, a mianowicie
zbrodni przeciwko dziedzictwu kulturowemu®. W prawnym i politycznym dyskursie
obecny jest réwniez postulat wyréznienia ,kulturobdjstwa” (cultural genocide) w ramach
szerszej kategorii zbrodni ludobdjstwa. Taka mys] przy$wiecata zreszta samemu twér-
cy koncepcji ludobéjstwa — Rafalowi Lemkinowi®. Za jego zastuga aspekt kulturowy
uwzgledniono przy formulowaniu prawnej definicji w pierwszej i drugiej wersji projektu
Konwencji w sprawie zapobiegania i karania zbrodni ludobéjstwa z 1948 r.* Ostatecz-
na wersja Konwencji nie wspomina co prawda o ,kulturobdjstwie”, ale pozostalosci tej
idei wcigz sa obecne w migdzynarodowym dyskursie. Terminem tym postugiwano si¢

chociazby w kontekscie kulturalnej katastrofy, do ktérej doszlo w latach 90. podczas

dek moze stanowi¢ symbol odejscia od pokojowej koegzystenciji migdzy narodami. V. K. Kaw-
czyniska, Dezintegracja Jugostawii. Most w Mostarze — symbol dialogu i wojny kultur, Poznan
2014, s. 98-101.

40 R. O’Keefe, Protection of cultural property under international criminal law, ,Melbourne Journal
of International Law” 2010, vol. 11(2), s. 380-385.

41 ,Parlament Europejski [...] wzywa UE do podjecia niezbednych krokéw, by we wspétpracy
z UNESCO i Migdzynarodowym Trybunatem Karnym rozszerzy¢ kategorie prawa migdzy-
narodowego dotyczaca zbrodni przeciwko ludzkosci w taki sposéb, aby uwzgledni¢ tez akty
majgce na celu umyslne niszczenie dziedzictwa ludzkosci na duzg skale”. Cf. rezolucja Parla-
mentu Europejskiego w sprawie niszczenia zabytkéw kultury przez Paristwo Islamskie z dnia
30 kwietnia 2015 r., dokument nr 2015/2649(RSP), http://www.europarl.europa.eu/sides/get
Doc.do?pubRef=-//EP//TEXT+MOTION+B8-2015-0391+0+DOC+XML+V0//PL[dostep:
25.02.2016].

42 Cf. M. Lostal, Syria’s world cultural heritage and individual criminal responsibility, ,International
Review of Law” 2015, Vol. 3, http://dx.doi.org/10.5339/ir1.2015.3 [dostep: 26.02.2016].

43 Szerzej: D. Druzdz, Zbrodnia ludobdjstwa w migdzynarodowym prawie karnym, Warszawa 2010,
s. 25-36.

44 Szerzej na temat ewolucji pojecia ,ludobdjstwo” : H. Schreiber, Cultural genocide — ludobdjstwo
kulturowe — kulturobdjstwo: niedokoriczony czy odrzucony projekt prawa migdzynarodowego?,
[w:] Kultura w stosunkach migdzynarodowych, t. 1, Zwrot kulturowy, red. H. Schreiber, G. Mi-
chatowska, Warszawa 2013, s. 252-274.
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konfliktu na Batkanach. UNESCO uzywa natomiast pojecia ,czystka kulturowa” (cu/fu-
ral cleansing) w odniesieniu do aktéw niszczenia syryjskiego dziedzictwa kulturowego,
ktérych ,celem jest pozbycie sie wszelkich przejawéw obecnosci wspélnot religijnych
i wyznaniowych innych niz te zgodne z interpretacjg islamu przez Paristwo Islamskie
oraz takich, ktére 1aczg ataki na fizyczne i materialne miejsca kultu, pamieci i nauki oraz

na niematerialne formy wyrazu kulturowego, takie jak zwyczaj, tradycje i przekonania™.

Podsumowanie

Problem przeciwdzialania aktom destrukeji kulturowego dorobku na dobre zagoscit
w dyskursie migdzynarodowym. Dbaloé¢ o zachowanie dziedzictwa kulturowego w nie-
naruszonym stanie przejawia si¢ dzi§ nie tylko w licznych regulacjach prawnych, ale
takze w istnieniu organizacji migdzynarodowych stojacych na strazy tego dziedzictwa,
w tym rzecz jasna najwazniejszej — Organizacji Narodéw Zjednoczonych ds. Wycho-
wania, Nauki i Kultury (UNESCO). Oprécz tego na gruncie migdzynarodowego prawa
karnego podejmowane sg wysitki zmierzajace do ukarania sprawcéw zbrodni wojennych
wymierzonych w zasoby kulturowe. Rzecz jasna kara, nastepujaca ze swej istoty post facto,
nie ,przywréci zycia” skarbom kultury. Mozna mie¢ jedynie nadzieje, ze bedzie dziata¢
odstraszajgco, pelnigc funkcje zaréwno prewencji specjalnej, jak i ogélnej. Taki byt zresz-
tg zamyst tworcéw M'TK. Powotano go przeciez nie tylko w celu sadzenia popelnionych
juz zbrodni, ma on stuzy¢ réwniez jako impuls do porzucenia zbrodniczych intencji
przez kolejnych potencjalnych sprawcéw.

Sekretarz Generalny ONZ — Ban Ki-moon podczas pierwszej Konferencji Przegla-
dowej Statutu Rzymskiego, ktéra odbyta si¢ w 2010 r. w Kampali (Uganda), podkreslat,
ze stara era bezkarnosci dobiegla korica, a jej miejsce zajmuje dzi$ ,era odpowiedzial-
nosci” (Age of Accountability)*. Miejmy nadzieje, ze dzigki tej ewolucji wzrosnie bezpie-
czenistwo kulturowego dziedzictwa.
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SUMMARY
The protection of cultural heritage in the International Criminal Courts

'The article aims to present the problem of the ineffectiveness of international legal in-
struments for the protection of cultural heritage. It presents examples of where such
laws were violated and suggests that international criminal law can contribute to a better
condition of cultural property. The author emphasizes that the International Criminal
Court should play an important role in safeguarding such property from destruction in
the future. In that context, the article presents inter allia the case of Ahmad Al Fagi Al
Mahdi, which is claimed to be a milestone in the protection of cultural heritage.
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MarTYNA OSTRZYCKA

Ocena dzialan ustawodawcy
na gruncie przepis6w Kodeksu postepowania karnego
dotyczacych odszkodowania za niesluszne stosowanie
$rodkéw przymusu, ze szczegélnym uwzglednieniem
zabezpieczenia majatkowego

Ostatnimi czasy czestotliwos¢ dokonywania nowelizacji Kodeksu postepowania karne-
go! stala sie, niebezpiecznie wrecz, wysoka. Mowa tu w szczegélnosci o ,wielkiej” no-
welizacji k.p.k., na ktéra ztozyly sie dwie ustawy fundamentalnie zmieniajace polskie
postepowanie karne, ktére weszly w zycie 1 lipca 2015 r.? Podstawowym celem kom-
pleksowej reformy postgpowania karnego bylo przemodelowanie postgpowania sado-
wego w kierunku wigkszej kontradyktoryjnosci w jej klasycznym rozumieniu®. Ponadto
nalezy wskaza¢ na ostatnia nowelizacje, ktéra weszla w zycie 15 kwietnia 2016 r.* i, mé-
wigc ogélnie, w duzym stopniu stanowi zanegowanie wprowadzonych wezesniej zmian.
Konsekwencja takich dzialan ustawodawcy stalo si¢ m.in. krétkotrwale funkcjonowanie
pewnych instytucji w zmienionej formie, ktére wskutek kolejnych nowelizacji przywra-
cane s3 do wersji pierwotnej. Powoduje to bez watpienia poczucie braku pewnosci prawa
i wprowadza zamet w stosowaniu przepiséw procedury karnej.

Tematyka niniejszej pracy zostala zawezona do kwestii odszkodowania i zado$éuczy-

nienia za niestuszne stosowanie $rodkéw przymusu, w szczegdlnoscei zabezpieczenia

1 Ustawa z dnia 6 czerwca 1997 r. — Kodeks postepowania karnego (Dz.U. nr 89 poz. 555). Warto
zauwazy¢, ze w okresie od wrzesnia 1998 r. do sierpnia 2015 r. k.p.k. byt zmieniany przez ok. 80
ustaw nowelizujacych.

2 Mowa tu o nastgpujacych aktach normatywnych: ustawa z dnia 27 wrzesnia 2013 r. o zmianie
ustawy — Kodeks postgpowania karnego oraz niektérych innych ustaw (Dz.U. poz. 1247) oraz
ustawa z dnia 20 lutego 2015 r. o zmianie ustawy — Kodeks karny oraz niektérych innych ustaw
(Dz.U. poz. 396), ktore weszty w zycie 1 lipca 2015 r.

3 Szerzej: K. Dabkiewicz, Kodeks postgpowania karnego. Komentarz do zmian 2015, Warszawa
2015, s. 25-26.

4 Ustawa z dnia 11 marca 2016 r. o zmianie ustawy — Kodeks postepowania karnego oraz niekté-

rych innych ustaw (Dz.U. poz. 437), ktéra weszta w zycie 15 kwietnia 2016 r.
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majatkowego. Pominieto zatem niezwykle szerokie zagadnienie odszkodowania za bez-
prawne pozbawienie wolnosci, z wyjatkiem sytuacji, kiedy nawigzanie do niego byto ko-
nieczne dla zachowania logiki i spéjnosci wywodu. Analizie poddane zostaly trzy stany
prawne: obowigzujacy do dnia 30 czerwca 2015 r., obowiazujacy od dnia 1 lipca 2015 r. do
dnia 14 kwietnia 2016 r. oraz obowiazujacy od dnia 15 kwietnia 2016 r.

Punktem wyjscia dla omawianej problematyki jest art. 77 ust. 1 Konstytucji®, ktéry
stanowi: ,Kazdy ma prawo do wynagrodzenia szkody, jaka zostata mu wyrzadzona przez
niezgodne z prawem dzialanie organu wiadzy publiczne;”.

Za M. Haczkowska® nalezy podkresli¢, ze konstytucjonalizacja prawa do odszkodo-
wania regulowanego w art. 77 ust. 1 Konstytucji, stanowi wazny krok w zakresie ochrony
praw jednostek wobec arbitralnych dziatan wiadzy.

W tym miejscu nalezy przytoczy¢ niezwykle istotny w kontekscie poruszanej tematy-
ki fragment wyroku Trybunatu Konstytucyjnego’, odnoszacy si¢ do tresci oraz stosowa-
nia art. 77 ust. 1 Konstytucji. We wskazanym wyroku TK stwierdzit:

W przepisie tym wyraza si¢ mysl ogélna, iz bezprawne wyrzadzenie szkody przez
wiadze publiczng daje prawo do odszkodowania. Jest to prawo konstytucyjne. Ta
konstatacja jest decydujaca dla normatywnego znaczenia art. 77 ust. 1 Konstytucji.
Przepis ten jednak sam przez si¢ nie wskazuje wyczerpujaco ani jaka szkoda (w ja-
kich granicach) ma podlega¢ naprawieniu, ani nie rozstrzyga co decyduje o wyma-
ganej przestance bezprawnosci, nie wspominajac juz o drodze, na jakiej realizacja
uprawnienia odszkodowawczego ma nastapic. Te kwestie mogg by¢ zatem — co do
zasady — regulowane w ustawach zwyktych. Niepodobna wiec jednak w art. 77 ust. 1
Konstytucji upatrywaé¢ generalnej, wyczerpujacej i przede wszystkim wystarczajg-
cej podstawy do zadania pelnego odszkodowania, za kazde zdarzenie powodujace
szkode, pozostajacg nawet w odlegtym zwigzku kauzalnym, za kazdy rodzaj niepra-
widlowosci w zachowaniu wiadzy publicznej. Gdyby tak bylo, stawataby si¢ zbedna
dalsza regulacja tych kwestii w ustawodawstwie zwyktym co do zakreséw pominie-

tych w samym normowaniu art. 77 ust. 1 Konstytucji.

W tym kontekscie oczywiste jest, ze art. 77 ust. 1 Konstytucji nie moze stanowic sa-
moistnej przestanki dochodzenia odszkodowania. Konieczne jest zatem powolanie si¢

na konkretny przepis aktu rangi ustawowe;j.

5 Konstytucja RP z dnia 2 kwietnia 1997 r. (Dz.U. nr 78 poz. 486).

6 M. Haczkowska, Srodki ochrony wolnosci i praw, [w:] Komentarz. Konstytucja Rzeczypospolitej
Polskiej, red. M. Haczkowska, Warszawa 2014, s. 162.

7 Wyrok TK z dnia 20 stycznia 2004 1., SK 26/03, OTK-A 2004, nr 1, poz. 3 (podaje za: P. Wi-
litiski, Proces karny w swietle Konstytucji, Warszawa 2011, s. 265). Cf. L. Garlicki, Komentarz do
art. 77 Konstytucji, [w:] Konstytucja Rzeczypospolitej Polskiej. Komentarz, red. L. Garlicki, t. 5,
Warszawa 2007, s. 8-11.
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Jedna z istotniejszych instytucji procedury karnej, ktéra realizuje gwarancje z art. 77
ust. 1 Konstytucji jest odszkodowanie i zado$¢uczynienie uregulowane w rozdziale 58
k.p.k® L. Garlicki’ zwrécit uwage, ze gwarancje z art. 77 ust. 1 Konstytucji maja swo-
je przelozenie takze na sytuacje prawng uczestnikéw postepowania karnego, mimo ze
wskazany przepis w pierwszej kolejnosci odnosi sie do regulacji prawa cywilnego. Jak
stusznie wskazal .. Chojniak'®, norma wyrazona w art. 77 ust. 1 Konstytucji zostala do-
precyzowana w przepisie art. 41 ust. 5 Konstytucji, ktéry stanowi, ze ,,kazdy bezprawnie
pozbawiony wolnosci ma prawo do odszkodowania™. Zasadne jest wigc stwierdzenie,
ze ustawodawca wskazal wprost w przytoczonych zapisach Konstytucji, iz procedura
odszkodowawcza z tytulu niestusznego skazania oraz niestusznego stosowania srodkéw
przymusu powinna by¢ uregulowana odrebnie od zasad ogélnych prawa cywilnego. Taka
regulacja jest wlasnie rozdzial 58 k.p.k. Przy czym, jak przyjeto w doktrynie', Konstytu-
cja postuguje sie terminem ,,szkoda” w szerokim znaczeniu, czyli nie ogranicza sie¢ do po-
jecia szkody materialnej™. Mowa tu zatem o kazdym uszczerbku w prawnie chronionych
dobrach danego podmiotu, zaréwno tych o charakterze majatkowym, jak i niemajatko-
wym. W konsekwencji mozliwa jest takze odpowiedzialno$¢ wiadzy z tytutu naruszenia
débr osobistych jednostki, m.in. w zakresie zado$¢uczynienia pieni¢znego za doznang
krzywde niemajatkows.

Za P. Wiliniskim™ warto podkresli¢, ze zasada odpowiedzialnosci odszkodowawczej,
wyrazona w art. 41 ust. 5 Konstytucji, zostala oparta na konstrukeji bezprawnosci. Prze-
pis ten wymaga bowiem dla powstania podstawy do odpowiedzialnosci zaistnienia bez-
prawnego, nie za$ niestusznego, pozbawienia wolnosci. Bezprawnos¢ oznacza tu ,oczy-
wisty brak podstawy prawnej albo instrumentalne stosowanie obowiazujacych przepiséw
z obejsciem ich istoty, lecz dla uzyskania celéw z tymi przepisami niespSjnych (naduzy-
cie prawa)”.

Nie ulega watpliwosci, Ze zaistnienie pomytki w dziatalnosci organéw wymiaru spra-

wiedliwosci czy tez organéw $cigania jest nieuniknione. Fakt ten stanowi niejako podsta-

8 Cf. P. Cioch, Odpowiedzialnosé Skarbu Paristwa z tytulu niestusznego skazania, Warszawa 2007,
s.53-62.
9 L. Garlicki, p. cit., s. 5-8.

10 K.T. Boratyriska, .. Chojniak, W. Jasiriski, Postgpowanie karne, Warszawa 2015, s. 650—651.

11 Tak tez B. Banaszak, Konstytucja Rzeczypospolitej Polskicj. Komentarz, Warszawa 2012, s. 272.
Autor wskazuje, ze art. 41 ust. 5 stanowi lex specialis wobec art. 77 Konstytucji i jest dodatkows,
istotng gwarancja chronigcg przed naduzyciami instytucji pozbawienia i ograniczenia wolnosci.

12 W. Skrzydto, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2013, s. 92; M. Hacz-
kowska, gp. cit., s. 163; B. Banaszak, op. cit., s. 451-462; P. Wilinski, op. ciz., s. 201.

13 Wyrok TK z dnia 4 grudnia 2001 r., SK 18/00, OTK 2001, nr 8, poz. 256. Wedtug TK ,uzyte
w Konstytucji pojecie szkody powinno by¢ rozumiane w sposéb przyjety na gruncie prawa cy-
wilnego [...]. Chodzi tu o kazdy uszczerbek w prawnie chronionych dobrach danego podmiotu,
zaréwno o charakterze majatkowym, jak i niemajatkowym”.

14 P. Wilinski, op. cit., s. 201.
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we koniecznosci regulowania przez ustawodawce szczegdtowych przestanek badz wzru-
szania prawomocnych orzeczen (kasacja, wznowienie postepowania), badz tez ponosze-
nia przez paristwo odpowiedzialnosci za szkody wynikajace z niestusznego zastosowania
szczegdlnie dolegliwych dla danej jednostki srodkéw. Wyrzadzenie szkody lub krzywdy
w konsekwencji wadliwego zastosowania przepiséw prawa stanowi bezsprzecznie inge-
rencje w sfere wykonywania praw jednostki. Nie mozna jednak przerzuci¢ ponoszenia
konsekwencji tej ingerencji na pokrzywdzong jednostke. Odpowiedzialnos¢ powinno
ponies¢ paristwo, a wlasciwie jego organy®.

Przechodzac do szczegétowej analizy tematyki opracowania, w pierwszej kolejnosci
nalezy wskaza¢, ze juz na poczatku lat 90. P. Hofmanski' podnosil problem pomija-
nia w doktrynie procesu karnego problematyki odpowiedzialnosci Skarbu Panistwa za
szkody wyrzadzone zastosowaniem, innych niz tymczasowe aresztowanie, srodkéw
przymusu, w sytuacji gdy publikowane sg obszerne opracowania dotyczace odszkodo-
wania za szkody spowodowane oczywiscie niestusznym tymczasowym aresztowaniem".
Zagadnienie odpowiedzialnosci paristwa za szkody wyrzadzone przez funkcjonariuszy
panstwowych bylo z kolei szeroko analizowane w doktrynie prawa cywilnego®. Przy
czym z uwagi na ksztalt systemu prawnego rozwazania cywilistéw dotyczyly takze szko-
dy wyrzadzonej $rodkami przymusu w postegpowaniu karnym. P. Hofmanski stusznie
skrytykowat taki stan rzeczy, wskazujac na specyfike procesu karnego, a w zwiazku z tym
konieczno$¢ analizy problemu w doktrynie karnistycznej. Ponadto wysunat postulat ure-
gulowania przedmiotowej instytucji w k.p.k. Przedstawil w tym wzgledzie nastepujace

argumenty':

15 P. Hofmariski, E. Sadzik, K. Zgryzek, Kodeks postgpowania karnego, t. 111, Komentarz do arty-
kutéw 468-682, Warszawa 2012, s. 464.

16 P. Hofmanski, Problem odpowiedzialnosci paristwa za szkody spowodowane srodkami przymusu
w procesie karnym, [w:] Stosowanie srodkow przymusu w procesie karnym. Problem karnoprocesowych
ograniczen praw obywatelskich, red. K. Amelung, K. Marszat, Katowice 1990, s. 168-169. Cf.
idem, Nowe oblicze srodkow przymusu w procesie karnym, ,Bialostockie Studia Prawnicze” 1992,
nr 1,5.190 i n., gdzie autor nawiazuje do problematyki koniecznosci uregulowania na gruncie
k.p.k. odpowiedzialnosci Skarbu Panistwa za niestuszne zastosowanie srodkéw przymusu.

17 W okresie publikacji wskazanego wyzej opracowania P. Hofmarnskiego odpowiedzialnos¢
panistwa za szkody spowodowane niestusznym zatrzymaniem byta dopiero co wprowadzong
instytucja (na mocy ustawy z dnia 29 maja 1989 r. o zmianie niektérych przepiséw prawa
karnego, prawa o wykroczeniach oraz innych ustaw, Dz.U. nr 34 poz. 180), dlatego tez we
wskazanym okresie nie dokonano jeszcze jej analizy naukowej w pismiennictwie.

18 P.Hofmanski przywolal tu m.in. opracowania monograficzne J. Kosika, Zasady odpowiedzialno-
§ci paristwa za szkody wyrzgdzone przez funkcjonariuszéw, Wroctaw 1961; A. Szpunara, Odpo-
wiedzialnos¢ Skarbu Patistwa za funkcjonariuszy, Warszawa 1985.

19 P. Hofmanski, op. cit., s. 169-186. Autor szeroko opisal argumentacj¢ na rzecz koniecznosci
uregulowania kwestii odpowiedzialnosci panistwa za szkody wyrzadzone na skutek zastosowania
przymusu procesowego. Przyznal jednak, ze wiele jego twierdzen w publikacji mozna uznaé
za kontrowersyjne. W niniejszym opracowaniu przedmiotowy wywéd przedstawiono w wersji
skréconej do potrzebnego minimum.
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* regulacja odpowiedzialnosci paristwa za szkody wyrzadzone zastosowaniem,
innych niz tymczasowe aresztowanie, srodkéw przymusu w k.p.k., przeniesie
wlasciwoséé z sadéw cywilnych (whasciwych na zasadach ogélnych) na sady kar-
ne, ktére z uwagi na swa specyfike s3 w stanie lepiej zbadac kontekst sprawy
i jej stan faktyczny,

* konieczno$¢ unifikacji regulacji prawnej odpowiedzialno$ci pafistwa za szkody
wyrzadzone na skutek zastosowania przymusu procesowego, poprzez pelng re-
gulacje w k.p.k.,

* w procesie demokratyzacji procesu karnego niedopuszczalne jest utrzymywa-
nie regulacji, ktére w sposéb oczywisty nie gwarantuja osobom niestusznie do-
tknietym negatywnymi skutkami dziatan organéw $cigania i wymiaru sprawie-
dliwosci uzyskania stosownego odszkodowania i zado$¢uczynienia,

* aby regulacja odpowiedzialnosci paristwa za szkody wyrzadzone zastosowa-
niem, innych niz tymczasowe aresztowanie, sSrodkéw przymusu w k.p.k. miata
sens, konieczne jest wlasciwe uksztaltowanie podstaw prawnych stosowania
przymusu.

Jednym z czotowych przedstawicieli doktryny, ktéry silnie forsowal regulacje odpo-
wiedzialnosci odszkodowawczej paristwa za niestuszne oskarzenie oraz niestuszne sto-
sowanie w toku procesu karnego innych §rodkéw przymusu niz zatrzymanie czy tym-
czasowe aresztowanie, jest £. Chojniak. Autor wyrazal krytyczne zdanie na temat stanu
prawnego sprzed 1 lipca 2015 r. Wskazywal, ze nie mozna uzna¢ za prawidlowy pogladu,
zgodnie z ktérym prowadzenie postepowania karnego przeciwko niewinnemu moze
wyrzadzi¢ mu szkode lub krzywde tylko wtedy, gdy dojdzie do jego zatrzymania, tym-
czasowego aresztowania czy tez, wreszcie, skazania®. £.. Chojniak? przedstawial zarzut
braku zupelnosci omawianej regulacji. Za pozadane wskazywal uzupelnienie jej o regu-
lacje odpowiedzialno$ci paristwa za niestuszne oskarzenie, z zastrzezeniem, ze prawo do
odszkodowania powinno przystugiwac takze osobie niestusznie oskarzonej przez proku-
ratora, czyli o czyn $cigany z oskarzenia publicznego. Przepis taki stanowitby, zdaniem
L. Chojniaka, zaréwno gwarancje rekompensaty poniesionej szkody i doznanej krzyw-
dy na skutek falszywych oskarzen, jak réwniez moégiby ograniczy¢ liczbe wadliwych,
nietrafnie uzasadnionych aktéw oskarzenia, ktére niestusznie oskarzaja osoby, ktérym
nie mozna dowies¢ winy. Ponadto £. Chojniak* wskazywal na koniecznos¢ regulacji
odpowiedzialno$ci paristwa za niestuszne zastosowanie innych, niz zatrzymanie czy

tymczasowe aresztowanie, Srodkéw przymusu. Zdaniem autora zastosowanie wobec po-

20 L. Chojniak, Odszkodowanie za niestuszne skazanie, tymczasowe aresztowanie lub zatrzymanie,
Warszawa 2013, s. XXX (wstep).

21 L. Chojniak, Odszkodowanie za niestuszne skazanie w polskim procesie karnym — wybrane zagad-
nienia, [w:] Wezlowe problemy procesu karnego, red. P. Hofmanski, Warszawa 2010, s. 488-489.

22 Ibidem,s. 293-295.
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dejrzanego czy oskarzonego takich instytucji, jak: poreczenie majatkowe, spoteczne lub
osoby godnej zaufania, dozér Policji, nakaz opuszczenia lokalu mieszkalnego, zawiesze-
nie w czynnosciach stuzbowych, zakaz opuszczania kraju czy wreszcie zabezpieczenie
majatkowe, wlasciwie zawsze moze wyrzadzi¢ danej osobie — badz wymierng szkode
majatkows, badz krzywde (cierpienia fizyczne i psychiczne). .. Chojniak® w odniesieniu
do stosowania zabezpieczenia majatkowego podkreslit, ze cho¢ zabezpieczenie nie po-
zbawia wladztwa oskarzonego nad jego wlasnoscia, to jego orzeczenie moze negatywnie
wplywaé na sytuacje majatkowa danej osoby. Dla przykiadu autor wymienil obcigzenie
nieruchomosci oskarzonego hipoteka przymusows, co powoduje utrate jej wartosci eko-
nomicznej z uwagi na wpis hipoteki do ksiegi wieczyste;.

Na szczegdlng uwage zastuguje réwniez stanowisko wyrazone przez R.A. Stefariskie-
go*, ktéry podnosil, ze rozszerzenie odpowiedzialnosci Skarbu Panstwa ,zwigkszyloby
odpowiedzialno$¢ sedziéw i prokuratoréw za podejmowane decyzje oraz [...] wplyne-
toby na $wiadomos¢ spoleczenstwa, ze organy procesowe musza poniesé¢ konsekwencje
swoich decyzji procesowych”. Autor podkreslal ponadto, ze zastosowanie innych $rod-
kéw przymusu niz tymczasowe aresztowanie czy zatrzymanie rowniez moze wyrzadzié
szkodg lub krzywde, dlatego konieczne jest rozszerzenie omawianej regulaciji®.

Przechodzac do analizy dogmatycznej omawianej problematyki na gruncie przepiséw
k.p.k., nalezy wskaza¢, Ze w stanie prawnym obowiazujagcym do dnia 30 czerwca 2015 .2
przepis art. 552 k.p.k. okreslal nastepujace prawnomaterialne podstawy roszczen o od-
szkodowanie lub zado$¢éuczynienie: niestuszne skazanie, w wyniku ktérego wykonana
zostala kara w catosci lub w czgsci (art. 552 § 11 2), niesluszne orzeczenie i wykonanie
$rodka zabezpieczajacego (art. 552 § 3), niewatpliwie niestuszne tymczasowe aresztowa-
nie, takze w zwiazku z wykonywaniem Europejskiego Nakazu Aresztowania (art. 552

§ 4) oraz niewatpliwie niestuszne zatrzymanie (art. 552 § 4)%.

23 Ibidem,s. 295.

24 R.A. Stefaniski, Odpowiedzialnosé za niestuszne skazanie, niewqtpliwie niestuszne oskarzene,
predstawienie zarzutow lub zastosowanie nieizolacyjnego srodka zapobiegawczego, Prokuratura
i Prawo” 2012, nr 12, s. 31-49. Przedmiotowe stanowisko spotkato si¢ z krytyczng, nie do
konica jednak stuszng, odpowiedzia B. Mik, O potrzebie dodatkowego, szczegilnego unormowania
odpowiedzialnosci odszkodowawczej Skarbu Paristwa za niestuszne skazanie oraz niewgtpliwie
niestuszne oskarzenie, przedstawienie zarzutow lub zastosowanie nieizolacyjnego srodka zapobie-
gawezego, ,Prokuratura i Prawo” 2012, nr 12,'s. 50-71.

25 R.A. Stefariski, op. cit.,s. 47, takze A.M. Tecza-Paciorek, O potrzebie uregulowania odszkodowania
za niestuszne oskarzenie, ,Przeglad Sadowy” 2011, nr 2, s. 69-79; eadem, Zasada domniemania
niewinnosci w polskim procesie karnym, Warszawa 2012, s. 310-319.

26 Mowa tu o tresci przepisu obowigzujacej w okresie od 1 lipca 2003 r. do 30 czerwca 2015 r.

27 LK. Paprzycki, Komentarz do rozdziatu 58 k.p.k., [w:] Kodeks postgpowania karnego, t. 11, Ko-
mentarz do art. 425673, red. L.K. Paprzycki, Warszawa 2013, s. 421.
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Jedynie na marginesie trzeba zaznaczy¢, ze art. 552 k.p.k. w wersji pierwotnej (obo-
wigzujacej od 1 stycznia 1998 1. do 30 czerwca 2003 r.%) stanowil odpowiednik art. 487
k.p.k. 21969 r. W poréwnaniu z nim szerzej okreslal podstawy roszczen odszkodowaw-
czych oséb niestusznie skazanych. Wynikato to z wprowadzenia instytucji niewaznosci
orzeczen. Odszkodowanie i zado$éuczynienie mogta uzyskaé takze osoba, ktéra zosta-
ta uniewinniona lub skazana na fagodniejsza kare w wyniku stwierdzenia niewaznosci
orzeczenia. Zmiany w tresci omawianego przepisu wyniknely ze zniesienia instytucji
niewaznosci.

W tym kontekscie nalezy wskaza¢, ze do dnia 30 czerwca 2015 r. k.p.k. nie regulowal
kwestii odpowiedzialnosci Skarbu Paristwa za niestuszne stosowanie srodkéw przymusu.

Do momentu wejscia w zycie kolejnej nowelizacji, tj. do dnia 1 lipca 2015 r., w doktry-
nie procesu karnego pojawily sie liczne postulaty dotyczace koniecznosci uregulowania
kwestii odpowiedzialnosci paristwa za niestuszne oskarzenie oraz wiasnie za niestuszne
stosowanie $rodkéw przymusu®.

Ostatecznie ustawodawca zdecydowat sie przyja¢ jedna z bardziej fundamentalnych
oraz innowacyjnych zmian, jakie wprowadzono wspomniang juz wezeéniej ,wielkg” no-
welizacja k.p.k.*® Regulacje z rozdziatu 58 k.p.k. zostaly w istotny sposéb zmienione
i rozbudowane. Wprowadzono nowy tytul rozdzialu, przyjmujac iz dotyczy: ,Odszko-
dowania i zado$¢éuczynienia za niestuszne skazanie oraz niestuszne stosowanie $rod-
kéw przymusu procesowego”. Przepis art. 552 § 1 k.p.k. odnosil sig, tak jak wczesniej,
do nieslusznego skazania, przy czym przyznano mozliwos¢ uzyskania odszkodowania
i zados¢uczynienia takze za niestuszne zastosowanie srodkéw karnych, ktérych dole-
gliwos¢ faktycznie czgsto przekraczata dolegliwo$é samej kary. Odszkodowanie moz-
na bylo uzyska¢ réwniez za niezasadne wykonywanie wobec oskarzonego, ostatecznie
uniewinnionego, $rodka przymusu okreslonego w dziale VI k.p.k., czyli zatrzymania,
srodkéw zapobiegawczych oraz zabezpieczenia majatkowego. W razie ponownego ska-
zania oskarzonego odszkodowanie i zado§¢uczynienie przystugiwaly takze za niezasad-
ne wykonywanie srodkéw przymusu w zakresie, w jakim nie zostaly zaliczone na poczet

orzeczonych kar i srodkéw. W ramach opisywanej nowelizacji do k.p.k. dodano art. 552a

28 Wersja pierwotna przepisu zostala zmieniona ustawa z dnia 10 stycznia 2003 r. 0 zmianie ustawy
— Kodeks postgpowania karnego, ustawy — Przepisy wprowadzajace Kodeks postepowania
karnego, ustawy o §wiadku koronnym oraz ustawy o ochronie informacji niejawnych (Dz.U.
nr 17 poz. 155), ktéra weszta w zycie 1 lipca 2003 r.

29 Cf. literatura wskazana wczesniej, przy okazji prezentowania stanowiska doktryny w zakresie
omawianej materii.

30 Rozdziat 58 k.p.k. zostal zmieniony i rozbudowany ustawg z dnia 27 wrzesnia 2013 r. (Dz.U.
poz. 1247), ktéra weszta w zycie 1 lipca 2015 r. Cf. K. Dabkiewicz, gp. cit., s. 556-557. Nato-
miast przepisy rozdziatu 58 k.p.k. nie byly przedmiotem dalszych modyfikacji, wynikajacych
z ustawy z dnia 20 lutego 2015 r. o zmianie ustawy Kodeks karny oraz niektérych innych ustaw
(Dz.U. poz. 396).
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i art. 552b. Analiza drugiego z nich, jako dotyczacego jedynie roszczenia o odszkodowa-
nie i zado$¢uczynienie za niewatpliwie niestuszne zatrzymanie w zwiazku z prowadzo-
nym postepowaniem karnym, pozostaje poza ramami niniejszego opracowania. Istotna
bedzie z kolei analiza pierwszego z nich, ktory stanowit rozszerzenie zakresu przedmio-
towego rozdziatu 58 k.p.k. Wprowadzit do postepowania karnego nowa regulacje przy-
znajaca prawo do odszkodowania i zado§éuczynienia w wypadku, gdy do uniewinnienia
lub umorzenia postepowania in personam doszto w drodze prawomocnego wyroku, bez
wzruszania orzeczenia w trybie nadzwyczajnych srodkéw zaskarzenia, takze gdy umo-
rzenie postepowania nastgpito na etapie postepowania przygotowawczego. Regulacja ta
stanowila wypelnienie wskazywanych wyzej postulatéw doktryny dotyczacych odszko-
dowania za tzw. niestuszne oskarzenie®. Wprowadzona w art. 552a § 1 odpowiedzialno§é
Skarbu Paristwa zostata jednak ograniczona do sytuacji, gdy wobec osoby uniewinnio-
nej, lub wobec ktérej umorzono postepowanie, wykonane zostaly w tym postgpowa-
niu $rodki przymusu. W omawianym przepisie przyjeto zalozenie, ze z uwagi na tresé
wydanego orzeczenia wykonanie $rodka przymusu bylo niestuszne. Mialo to miejsce
w sytuacji, gdy w toku postepowania karnego zastosowano $rodek przymusu i byt on
wykonany, a nastepnie oskarzony zostal uniewinniony w pierwszej lub drugiej instancji
albo postepowanie zostalo umorzone, zaréwno na etapie postepowania sadowego, jak
i przygotowawczego™.

Z kolei przepisem art. 552a § 2 k.p.k. wprowadzono mozliwo$¢ dochodzenia przez
osoby skazane, a takze przez osoby, wobec ktérych warunkowo umorzono postgpowanie
(art. 552a § 3 k.p.k.), odszkodowania lub zado$¢uczynienia, gdy zastosowane $rodki za-
pobiegawcze lub zabezpieczenie majatkowe przewyzszyly zastosowang reakcje karna™®.
Przedmiotowa regulacja nie obejmowata natomiast swym zakresem prawa do odszko-
dowania i zado$¢uczynienia w wypadku zastosowania srodkéw przymusu niepodlegaja-
cych zaliczeniu na poczet orzeczonej kary lub srodkéw karnych (np. dozér Policji, zakaz
opuszczania kraju), nawet gdyby ustalono, ze zastosowanie takiego srodka wobec osoby
skazanej byto niezasadne*.

Istotna byta réwniez zmiana wprowadzona w art. 553 § 2 k.p.k. Przepis ten wpro-
wadzil, nieistniejace dotad w kodeksie, wylaczenie roszczenia o odszkodowanie lub
zado$¢uczynienie z tytulu wykonywania srodka przymusu, co zachodzi w sytuacji, gdy
jego zastosowanie nastgpilo z powodu bezprawnego utrudniania postgpowania przez
oskarzonego. Przy czym sformulowanie ,bezprawne utrudnianie” nalezy interpretowac

$cisle jako konkretne dziatania powodujace zaktdcenie prawidtowego toku postepowa-

31 Ibidem,s. 558-559.

32 D. Swiecki, Komentarz do rozdzialu 58 k.p.k.,[w:] Kodeks postepowania karnego. Komentarz, red.
D. Swiecki, t. I, Warszawa 2015, s. 594.

33 K. Dgbkiewicz, op. cit., s. 560.

34 D. Swiecki, op. cit.,s.595.
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nia karnego. Jezeli podstawg zastosowania $rodka przymusu byla jedynie obawa takiego
utrudniania, nie bylo to podstawg do zastosowania omawianego wylaczenia z art. 553
§2kpk®

Zanim nastapi szczegélowe omdwienie tresci wskazanych wyzej przepiséw, nalezy
przytoczy¢ argumentacje, jaka przys$wiecata ustawodawcy® w konteksécie wprowadzenia
ich do obowigzujacego porzadku prawnego. Przede wszystkim wskazano, ze dotychcza-
sowa regulacja wymagata uzupelnienia, gdyz odsytanie oséb w zakresie nieuregulowa-
nym w rozdziale 58 k.p.k. ,na droge, jak wiadomo w praktyce dtugotrwalego, postepowa-
nia cywilnego nie jest zasadne, jesli uwzgledni si¢, ze szkoda i krzywda spowodowana zo-
stata w specyficznych warunkach, bo w postgpowaniu karnym, przez paristwowe organy
$cigania i wymiar sprawiedliwosci w sprawach karnych. Jak najbardziej zasadne jawi si¢
wigc kompensowanie tych szkdd i krzywd w trybie karno-procesowym, z odpowiednim
tylko stosowaniem przepiséw prawa cywilnego, w tym procesowego™’. W odniesieniu do
tresci art. 552a k.p.k. w uzasadnieniu wskazano, ze ,w praktyce bywa, ze stosowane srodki
zapobiegawcze i zabezpieczenie majatkowe przewyzszaja niekiedy rozmiar orzeczonych
kar i srodkéw karnych, na poczet ktérych mozna bylo je zaliczy¢, albo kary te i srodki
sg dostosowywane do rozmiaréw i czasokreséw wskazanych srodkéw przymusu. Wy-
daje si¢ zatem niezbgdne wprowadzenie mozliwosci dochodzenia przez osoby skazane
oraz wobec ktérych postgpowanie warunkowo umorzono, stosownych roszczer, takze
wéwezas, gdy srodki przymusu procesowego przewyzszajg zastosowang reakcje karng™®.
Wreszcie w odniesieniu do wprowadzonej nowelizacjg tresci art. 553 § 2 k.p.k. uzna-
no, ze poszerzenie zakresu odpowiedzialnosci odszkodowawczej Skarbu Paristwa nie
moze oznaczaé, iz odszkodowanie takie bedzie stuzylo osobie uniewinnionej lub wobec
ktérej umorzono badz warunkowo umorzono postepowanie, gdy stosowane wobec niej
uprzednio srodki zapobiegawcze spowodowane byly podejmowaniem przez nig w toku
postepowania dziatan bezprawnie utrudniajacych to postepowanie. Oskarzony korzysta-
jac z prawa do obrony nie moze bowiem podejmowac tego rodzaju dzialan, a jego obrona
powinna miesci¢ si¢ w granicach prawa.

Warunkiem mozliwosci dochodzenia, na podstawie art. 552 § 1 k.p.k., roszczeri o od-
szkodowanie lub zados¢uczynienie za niezasadne wykonanie $rodka przymusu byto nie-
zaliczenie okresu stosowania srodkéw przymusu na poczet orzekanych srodkéw reakeji
prawnokarnej. Taka sytuacja miata miejsce albo ze wzgledu na ich nieorzeczenie (wy-

rok uniewinniajacy oraz umarzajacy postgpowanie), albo ze wzgledu na niemoznosé ich

35 K. Dabkiewicz, op. cit., s. 562.

36 Uzasadnienie Komisji Kodyfikacyjnej Prawa Karnego projektu ustawy o zmianie ustawy Ko-
deks postepowania karnego i niektérych innych ustaw, https://bip.ms.gov.pl/pl/projekty-ak-
tow-prawnych/prawo-karne/ [dostep: 1.04.2016].

37 Ibidem, s. 95.

38 Ibidem,s. 98.
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zaliczenia (w czesci lub w catosci) na poczet srodkéw orzeczonych w wyroku w danej
sprawie®. Reguta ta obowigzywala réwniez na gruncie art. 552a § 1 k.p.k., gdyz unie-
winnienie oskarzonego lub umorzenie wobec niego postepowania w wypadkach innych
niz okreslone w art. 552 §§ 1-3 oznaczalo, ze okresy stosowania srodkéw przymusu nie
mogly zostaé zaliczone. Zgodnie ze stanowiskiem Sadu Apelacyjnego w Katowicach*
tres¢ art. 552a § 1 k.p.k. wskazywala, Ze w zasadzie jedyna przestanka warunkujacg od-
powiedzialnos¢ odszkodowawczg Skarbu Paristwa za zatrzymanie (ale tez za inne $rod-
ki przymusu) bylo istnienie prawomocnego wyroku uniewinniajacego oskarzonego lub
umarzajacego postepowanie. Byla to odpowiedzialno$¢ niejako automatyczna, gdyz
ustawodawca nie przewidzial zadnych okolicznosci, ktére w przypadku wydania wska-
zanego rozstrzygniecia odpowiedzialnos¢ t¢ by ograniczaly lub wylaczaly. Bez znaczenia
pozostawalo natomiast to, czy $rodki przymusu byly stosowane zgodnie z wlasciwymi
przepisami okreslonymi w Kodeksie postgpowania karnego. Jedyng istotng przestanka
dla oceny stusznosci dochodzonego roszczenia bylo rozstrzygniecie w sprawie karnej
prowadzonej przeciwko wnioskodawcy, ktére nie zostalo jeszcze wydane.

Z kolei zgodnie z art. 552a § 2 k.p.k. w przypadku skazania oskarzonego roszczenie
przystugiwato tylko w odniesieniu do $rodkéw zapobiegawczych lub zabezpieczenia ma-
jatkowego w zakresie, w jakim z uwagi na rodzaj i rozmiar orzeczonych kar lub srodkéw
karnych nie mozna bylo zaliczy¢ na ich poczet okreséw wykonywania odpowiednich
srodkéw zapobiegawczych podlegajacych takiemu zaliczeniu lub w pelni wykorzystaé
zastosowanego zabezpieczenia majatkowego®.

Odnoszac te uwagi do instytucji zabezpieczenia majatkowego, stanowigcego szcze-
g6lny srodek przymusu, nalezy wskazaé, ze wprowadzone ustawg z 2013 r. rozszerzenie
zakresu odpowiedzialno$ci Skarbu Paristwa za niestuszne stosowanie srodkéw przymu-
su, w tym zabezpieczenia majatkowego co do zasady nalezy oceni¢ pozytywnie. Jednakze
regulacja ta, w odniesieniu do zabezpieczenia majatkowego, zawierala kilka elementéw,
ktére powinny byly zosta¢ zmodyfikowane.

W pierwszej kolejnosci nalezy wskazaé, ze celem zabezpieczenia majatkowego jest
zabezpieczenie na mieniu oskarzonego wykonania przyszlego orzeczenia®, a mianowi-

cie kar i $rodkéw karnych o charakterze majatkowym, ktére moga zostaé orzeczone

39 W. Jasiiski, Komentarz do rozdziatu 58 k.p.k., [w:] Kodeks postgpowania karnego. Komentarz, red.
J. Skorupka, Warszawa 2015, s. 1301.

40 Wyrok SA w Katowicach z dnia 3 lipca 2015 r., IT Aka 220/15, , Prokuratura i Prawo” 2016, nr 3,
poz. 36.

41 Cf. uwagi krytyczne W. Jasiniskiego, Odszkodowanie i zadoscuczynienie za niestuszne skazanie,
wykonanie srodka zabezpieczajgcego oraz niezasadne stosowanie srodkow przymusu po nowelizacji
kodeksu postgpowania karnego, ,Prokuratura i Prawo” 2015, nr 9, s. 63-68. Cf. P. Czarnecki,
Odpowiedzialnos¢ Skarbu Patistwa za bledy wymiaru sprawiedliwosci w sprawach karnych po
1 lipca 2015 1., Internetowy Przeglad Prawniczy TBSP UJ” 2015, nr 2, 5. 52-76.

42 J. Grajewski, Przebieg procesu karnego, Warszawa 2004, s. 126.
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